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PREFACE. 



The Introduction will sufficiently explain that thev 
present work, of which the first instalment is now 
presented to the public, is strictly elementary. It 
is believed that it contains information that will be 
useful to students of the law, and not only to them, 
but to others who feel an interest in general juris- 
prudence. The second part is well advanced as far 
as the manuscript is concerned. This is mentioned 
to assure those persons who purchase the first volume 
that the second will be forthcoming when required. 
The subsequent part will treat of the following subjects, 
and in the same order as here indicated. Rights and 
the Actio, Possession, Property, Obligations, and the 
Law of Succession or Inheritance. The Institutes 
of the Eoman Law, as far as Rights and the Actio, 
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as well as ObUgations, are already written. Materials 
for the other subjects are also at hand. If this work 
should find favour with the profession and the public, 
it is intended to publish the History of Koman Private 
Law, and also a more minute and careful ti'eatise on 
Modem Civil Law. 

I am under great obligations to the Eev. John 
Waddington, D.D., and to William G. Lemon, Esq., 
LL.B., Barrister-at-Law of Lincoln's Inn, for their 
careful perusal of all the proof sheets. 



FKEDEEICK TOMKINS, M.A., D.C.L. 



' * -f 



Tempk^ June bth^ 1867. 
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The object of a Treatise on the Institutes of the Eoman 
Law should be to present a compact and brief explana- 
tion of the private law of Kome as it existed at the 
time of Justinian. It may be asked of what advantage is 
the study of the ancient laws of a people long since ex- 
tinclH^f laws which, to be satisfectorily studied, must 
be contemplated through the medium of a language 
that has ceased to be spoken ? To the student of ju- 
risprudence on the continent of Europe this question is 
easily answered. To the German jurist the importance 
of this study is evident. In Germany the Eoman law 
is no longer a foreign law, but either forms a substan- 
tive part of the law or, as in Prussia and Austria, lies 
at the very basis of the national jurisprudence. Its in- 
troduction into the legal system of these continental 
nations was not a mere accident, and by those who are 
competently acquainted 'with the barbarous institutions 
of the primitive tribes, the introduction of the Eoman 
law is not regarded as an evil. There is a point 
when the stem primitive laws of a rude people, must 
yield to more reasonable and scientific principles. It 
was even so with the Eomans themselves ; the strictness 

B 



Z INTRODUCTION. 

of the ju8 civile was not proof agamst the laws of the 
neighbouring Italian tribes known as the jus gentium. 
We cannot deny the fiict, that for many centuries the 
jurisprudence of ancient Borne has exerted an immense 
influence on all the nations of Europe ; and although 
it has been supposed^ and probably with correctness, 
that England has been least influenced by these ancient 
laws, fuller information as to our own jurisprudence 
and a more accurate acquaintance with the laws of 
Bome, added to the more searching investigations of 
the present time, will prove that our own legal system 
has been affected to a much greater extent by the 
Eoman law than it has been the &shion to admit, Mr. 
Long has briefly indicated the extent to which our 
Bracton waB under obligations to the Boman law. 
Whilst Bracton divides his work, " De Legibus et Con- 
suetudinibus Angliee," into five books, the general 
arrangement is that of the Institutes of Justinian, (a) 
The definitions of Bracton are often mere modifications 
of the definitions of the Boman law, and the student 
of the Boman law as it existed in the middle ages 
will derive valuable assistance even from the perusal 
of the writings of Bracton. (h) 

There^is also a period in the jurisprudence of civilized 
states when legislation, that has been fragmentary and 
imscientific, advances to the stage of codification. That 
England is approaching to the period when its entire 
system of laws must be codified, some of our ablest 
living jurists do not hesitate to affirm, and indeed, this 
codifix^alion has, in some special departments of our 

(a) Bee G^. Long's Two Leotores rived considerable aid in writing hig 
in the Middle Temple, p. 08. 1846-7 « History of the Boman Law in the 

(b) Prof. Mittermaier, of Heidel- Middle Ages," from the perusal of 
berg, stated to the author that Sa- Braoton. See also Maine's Ancient 
▼igny had told him that he had de- Law, p. 62. 
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legislation been partially attempted. A code can 
only rest upon that for a basis which is already re- 
ceived; it is upon the juB receptum that it must be 
based. It is not, however, upon the mere accidents of 
legislation, that a code can repose ; butmainly upon those 
universal and scientific principles which are found in 
the jurisprudential systems of every age and every nation. 
Upon such a strictly scientific basis did the laws of 
Rome in an eminent degree repose. During a long 
succession of ages their jurists strove, with an acuteness 
and care that reflect honour on the human intellect, to 
avoid every flaw in their legal principles ; or, as they 
technically expressed it, to avoid everything that was 
inekffans-thit is to say, eyerythiBg that was contexy 
to analogy, or did violence to the symmetry and beauty 
of their legal system. It is thus not to be wondered 
at, that the jural principles of such a nation should 
have influenced the laws of the civilized nations of 
this eastern hemisphere during the march of fifteen 
centuries. Nor will it seem strange, that our most 
eminent judges in the various departments of our 
jurisprudence have found the clue to the solution of 
many difficulties in the principles of the Roman law. 
The most valued decisions of a Holt, a Kenyon and a 
Scott, and especially the fine distinctions of the last, were 
simply pertinent and able interpretations of the principles 
of the Civil law. The scientific value of the Roman law 
is also established by another fact — ^namely, that in 
France, in Austria, and in Prussia, where the legal 
systems have assumed the form of codes, the principles 
of the Roman law are first taught as famishing the 
best basis for all subsequent legal knowledge; and 
an acquaintance with these principles is regarded in 
these countries as indispensable for the educated jurist, 

B 2 



4 INTRODUCTION. 

But it may be asked, why should the study of the 
Roman Law occupy the mind of the student at the 
very threshold of his course ? The simple reply is, 
because it will be found to lie at the foundation of 
our own jurisprudence. It furnishes the pattern upon 
which many of our legal principles have been formed, 
and an early examination and knowledge of its doc- 
trines cannot be dispensed with, if we would attain to 
a systematic acquaintance with our own law. It would 
be easy, by quoting instances, to establish the truth of 
this assertion ; but the careftd student of these pages 
will easily and more advantageously ascertain and 
verify its truth for himself. 

The study of the Roman law resembles the study of 
the Greek and Roman languages: these languages 
remain to us, and are conned with diligence as a train- 
ing for both youth and age, not so much on account 
of their immediate practical utility, but because of the 
refining and humanistic elements which they contaia. 
The study of the Roman law is growing ia importance, 
as is evident from the increased attention bestowed 
upon it in England, in Scotland, in France, and in 
America. In all these countries it is beginning to be 
regarded as the true basis for juridical knowledge. 

Why, however, should the Roman Law be treated 
institutionally? Why should there be elementary 
explanations of its principles and doctrines ? Why not 
begin with the details of the Civil law, and boldly ad- 
vance to the study of the Pandects at once ? And, 
indeed, the Institutes of the Roman law have been 
regarded by some as superfluous. Such an erroneous 
opinion, however, is to be strongly deprecated. The 
study of the Institutes is indispensable to the proper 
study of the Pandects. It is extremely difficult to 
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understand them without some previous preparation. 
The number of details in the Pandects cannot be 
compassed and mastered without a knowledge of 
elementary institutional principles. The Eomans 
themselves were fully convinced of this, and hence 
they had the maxim '' bonus institutionista^ bonus 
pandecUsta?^ 

When the Eoman Law attained its greatest perfec- 
tion, Gains, who flourished at the time of the Antonines, 
wrote his Institutes, for primary instruction in the law ; 
whilst at various periods the most renowned jurists 
wrote libri regularum^ and commentaries upon the 
edicts of the prsetors, which were essentially institu- 
tional treatises. At Kome, and later at Constantinople, 
instruction was given to the rising jurists of the nation, 
and it vt^as part of the plan of instruction, that the In- 
stitutes of Gkiius should be diligently examined during 
the first year of the student's course. Later still, 
Justinian caused a legal compendium for the instruc- 
tion of the Soman youth to be made upon the 
plan, and often in the very words, of Gains, 
admitting only such changes as the altered state of 
the law required. This method of preliminary legal 
instruction has ever since been recognised as the best 
course to pursue in modem Europe. 

What then is the principal distinction between the 
Institutes of the Eoman law and the Pandects them- 
selves ? The Institutes present the elements, they draw 
with freedom the bold broad outlines of the Eoman 
system of jurisprudence. The Pandects minutely fill 
in these details. This is the principal distinction, but 
it is not the only one. In the Institutes we are con- 
fined to the study of the legislation of Justinian — ^to 
the Eoman law as it was left by the Emperor, 
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without any reference to its modem application. In 
the study of the Pandects, at least as it is at 
present pursued in Europe and the United States of 
America, we regard the " ustis modemus juris Romania ^ 
the alterations introduced into the civil law by means 
of the canon law, and the laws of the Germanic 
Empire. In a word, the Institutes treat of the pure 
Justinian law, without any of the modem alterations, 
whilst in the study of the Pandects we are obliged 
to regard the civil law, in its present application, in 
those lands where it is received ; and hence we are 
compelled to take notice of those modifications that 
have been made in the Boman law during the lapse 
of several centuries. 

The great fault that pervades most institutional 
treatises on the Eoman law, at least those published 
in Germany, is that they give so much that does not 
belong properly to an institutional treatise. Thus the 
able and profound work of Puchta, goes into the Boman 
law in its details, and is by no means suited to those 
who wish to obtain an elementary knowledge of its 
first principles, (c) So also the work of Schilling, not 
yet completed, but which will probably extend to five 
volumes, cannot with any degree of correctness be 
called a treatise on the Institutes, {d) Again, the work 
by Professor Boecking, of Bonn, [e) is essentially a 
work on the Pandects, and not a treatise on the Insti- 
tutes. A treatise on the Institutes &lls naturally under 
two principal divisions. In the first part there must 
be some account given of what may be denominated as 

(c) Puohta'fl "OuTBUfl der Institu- 1837; vol. iii, 1846. 

tionen," 6th edit., Leipzig, 1856. (a) Boeokingi " Institationen, Ein 

(d) Schilling, << Lehrbach fiir In- Lehrb. des r&m. Frivatreohte," vol. i, 
Btitutionon and Gesohichte d. rom. Bonn, 1848. 

Fnyatr/' vol. ij Leipzig, 1834; toI. ii, 
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" external legal history " — ^that is, of the sources of the 
Eoman law itself. And in the second part there 
must be given a dogmatic explanation of the law. 
This is the plan which it is proposed to follow in this 
work. In examining the sources of the Eoman law, 
and endeavouring to ascertain its external history, it 
will be convenient to divide this history into three 
distinct periods ; the first period extending to the time 
of the Emperor Justinian ; the second treating of the 
time of Justinian and the " corpus juris civilis ; " and 
the third period presenting the fate of the Eoman Law, 
after the legislation of Justinian, both in the eastern 
and the western empire. This plan will exclude the 
discussion of those important primary notions which 
properly belong to the department of Jurisprudence — 
Discussions concerning Eights, Duties and Obligations 
— ^the State — ^the juB publicum and the jm privatum^ 
and other collateral topics. These topics, although of 
the first importance, do not properly belong to a treatise 
on the Institutes of the Eoman law. 



PART FIEST. 



SOURCES OF THE ROMAN LAW. 



CHAPTEE FIEST. 

The External History op the Roman Law till the 

TIME OF Justinian. 

Section I. — The Elements of the Roman Law^ and the 
Organs from which they proceeded. 

I. The Elements op the Eoman Law. Rights, source of 
according to the Roman kw, arise from two sources, "^^*** 
namely, the jus civile and the/w^ gentium. The^ civile 
is that sonrce which was peculiar to the Roman people 
themselves; it was the strictly national law, and arose 
out of the national character. Justinian clearly expresses 
this in the following words: "Jus autem civile vel 
gentium ita dividitur .... nam quod quisque popu- 
lus ipse sibi jus constituit, id ipsius civitatis proprium 
est, vocaturque jus civile, quasi jus proprium ipsius 
civitatis." (a) 

The jus gentium is that law which is common to all 
civilized nations; or, as Gains expresses it, "quod 

(a) Instit^ JnB. lib. Ij tit. ii^ see. 1 ; see also seo. 2 of the same book and title. 
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yero naturalis ratio inter omnes homines constituit, id 
apud omnes populos peraeque custoditur vocaturque 
JUS GENTIUM, quasi quo jure omnes gentes utuntur.'^ 
(b). This is the jus genUum of the Komans, which at 
an earlier or a later period enters and modifies the 
strictly national law of every civilized people. Jus- 
tinian keeps this distinction between jtis civile and/t« 
gentium clearly in view when he states that every com- 
munity governed by laws and customs uses partly its 
own law, partly laws common to all mankind: " Onmes 
populi qui legibus et moribus reguntur, partim suo 
proprio, partim communi omnium hominumjure utuntarP 
^ntinm ^^^^ ^hc jus genUum of the Komans is not to be con- 
founded with founded with the/t^ inter gentes^ as it is called by a 
^^tes^"^ comparatively modem writer, (rf) or with what Ben- 
tham aptly designates "international law;'^ nor is it to 
be confounded with that law of Keason or Natural law 
which is the result of mere speculation-— this a priori 
law is not the jm gentium of the Bomans* The jus 
gentium of the Eomans arose from experience and was 
a posteriorcj and it might be designated as empirical 
natural law. A priori law, as suchy can be of no prac- 
tical importance, at least to the jurist. 
Two elements ThuB WO sce that there were two principal elements 

inBomanlaw. ^ ^ • f 

in the Eoman jurisprudence — ^the national element and 
the universal element. An important question may be 
suggested — ^namely, how did the jus gentium become 
an element of the Eoman law ? In reply, it may be 
observed that this union of the two elements was not 
coeval with the origin of the Eoman law itself, and, 
speaking approximately, it may be aflSamed that for five 
himdred years the Eomans rejected the introduction 

(h) Gains Inst. I, i. (d) This expression was first nsed 

(c) Just. Inst., bk. I, tit. ii, seo. 1. by Zoueh in the Jns feeiale^ l^^KT. 
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of all foreim law. and confined themselves strictly and 
excWveirto ft^ir own ^ ^o^ j^rudL». 
In the course of the sixth century from the foundation 
of the state, it was discovered that the national law — 
the JUS civile — ^no longer sufficed for the growing neces- 
sities of the nation. Borne had extended vastly beyond 
the limits originally placed, and its commerce had 
given birth to wants, and had constituted relations of 
which its early denizens could have had no anticipation. 
Under these circumstances it was that the praetors 
first put forth their edicts, and by means of the jus 
prcetorum^ or, as it was called, the jus hmi^arium^ the 
jus gentium was introduced. Justinian observes " Pree- 
torum quoque edicta non modicum juris obtinent 
auctoritatem. Hoc etiam jus honorarium solemus 
appellare, quod qui hohorem gerunt, id est magistratus, 
auctoritatem huic juri dederunt. {e) It is not to be 
supposed that the edicts of the praetors abrogated 
the jus civile by the introduction of legal principles in 
accordance with the jus gentium. This wad by no 
means the effect of the edict, nor did the praetors 
possess any such power. The result of the intro- 
duction of the jm gentium was that a new institution 
grew up by the side of the jus civile^ an institution 
of a freer and a more genial character, but far more 
limited in the sphere of its operations. 

In this way the jus gentium became an integral part 
of the Eoman jurisprudence ; not that the ju>s civile was 
superseded or even limited, but that an entirely new 
legal institution was introduced and ran parallel by its 
side. The effect is that in the whole domain of Eoman 
law there is a dualismus: on the one side there is 

(e) Jas. Inst., bk. I, tit. ii, Bee. 7. 
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BONITARIAN AND QUIRITAMAN OWNERSHIP. 



Meaning of 
the term 
nutwraie. 



Examples. 



the JUS civile and on the other the jus gentium. And 
as the former had prevailed as the only system of 
jurisprudence for five hundred years, so the j'us 
gentium commenced to run parallel with it as a distinct 
institution for another prolonged period of about the 
same duration. For five hundred years tho^ civile 
and ihejus gentium prevailed as active and distinct 
legal institutions. 

The term naturaU was applied to this new institu- 
tion in opposition to the expression civiU, and the new 
principles of the jus gentium were found operative in 
every department of Eoman jurisprudence. Thus in 
the case of property or ownership, originaUy there 
existed oly on/^« of owner^-^wUch was 
given by Hhejus civile. In the sixth century of the 
state there arose by the side of this an entirely new 
mode of holding property-by natural, or as it .^ 
technically called bonitarian ownership, as distinct 
from the ownership of the jus civile^ which was called 
quiritarian. The requisites to give a person a title 
^mtarimn et imder bouitarian ownership were fewer, but the scope 
Quiritiran. of the institution was far more limited than that of the 
civil or quiritarian ownership. Again, in the Law of 
Inheritance, the hereditas might be possessed according 
to the rules and principles of the ju^ civile ; or the 
bonorum possessio was given by the prsetor in accord- 
ance with the principles of the j'vs gentium. The 
former principle admitted only the agnate relations (a 
term presently to be explained), the latter principle 
admitting a much larger class, called the cognati. 

So, also, in regard to the Law of Legacies, there 
were the legacies which were left according to the 
strict principles of the jus civile and others called 
jldei'Commissa, according to the jus gentium. Ulpian 



Dominium 
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defines this species of legacy when ho says " Fidei 
commissnm est, quod non eivilibus verbis sed precative 
relinqnitur, nee ex rigor e juris civilis proficiscitur, sed 
ex voluntate datur relinquentis." (/) Thus, also, 
sinular changes were introduced by the prsetors, pro- 
ceeding in the spirit of the jus gentium^ in other de- 
partments of the law. For the first five hundred years 
then of the nation's existence the jv^ civile alone pre- 
vailed ; for the second five hundred years of its exist- 
ence the prsetorian law, based upon the jus gentium^ 
prevailed by the side of the oISljus civile^ and this singu- 
lar peculiarity lasted till the time of the Emperor 
Constantine. 

It was not till the time of Constantine that this duaHs- Change in the 
mu^ was first invaded, when what is called an exequatur stantine. 
took place, that is, the two systems were melted 
together, and a new system was formed from the com- 
bination, having the foUowing peculiarity. Eegarded 
materially and actually, the element derived from the 
jus gentium had the preponderance; whilst ybrma%, the 
element derived from the jus civile prevailed. This 
peculiarity lasted for upwards of two hundred years, 
from the reign of Constantine till that of Justinian, 
when the material triimiph of the jus gentium over the 
jus civile was completed. The result is that in the 
later Eoman law, there is only one species of owner- 
ship, namely quiritarian^ and the party claiming property 
had a title by quiritarian ownership, or he had no legal 
holding at all. But on the other hand, the material 
requisites for this ownership were those which were 
required for honitarian ownership. It was the jus 
naturale as contra-distinguished from the jus civile that 

(/) Ulp., frag. XXV, 1. 
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decided the right; whilst the ownership was only 
/oma% quiriterian. 

The above remarks will also apply equally to the 
honorum possession formally in relation to the hereditas^ 
the principles of the jus civile only prevailed ; but the 
material requisites were those demanded for the hoKuo- 
rum possessio. In a word, in the exequatur thus intro- 
duced, for all that was formal the jus civile remained, 
but materially the jus gentium. It was in this 
way that the universal element acquired the predomi- 
nance, and it was by this means that the Boman law 
has become in a certain sense an universal law for all 
times and for all people. 
Tripartite In ouo of the titles to the Institutes we find not only 

division of the .•■ • • , ,-, •, , .. liiji 

Boman law to the exprcssious JUS ctvtle and jus yentiumy but also the 
be rejected, pju^g^yi^^ naturaU mentioned as a third element in the 

Eoman law. These elements are here said to be tripartite. 
— " Dicendum est igitur de jure privatOj quod triperUtum 
est. Collectum est enim ex Tiaturalibus prceceptisy aut 
genUum^ aut civilibusJ*^ (g) In the next section Jus- 
tinian proceeds to a definition of the jtts naturale. — 
^^ Jus naturale est, quod natura omnia animalia docuit. 
Kam jus istud non humani genms proprium est, sed 
omniimi animalium, quae in cobIo, quas in terra, quae 
in man nascuntur. Hinc descendit maris atque feminse 
conjunctio, quam nos matrimonium appellamus, hinc 
liberorum procreatio et educatio." (A) 

The description of natural law which is here taken 
from TJlpian {%) must be considered as a mere play 
upon the word law, and has no jural importance. If 
we enquire what is the distinction between the jus 
gentium and ih&jus naturale^ we shall by no means find 

ig) Sec. 4, Jus., 1, i, de just et jure. (h) Pr. et sec. 1, Jus. I, ii de jure 

nat. (t) L. 1, D. (1, 1). 
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it easy to give a definite answer— ;;m naturale est^ quod 
natura omnia animalta docuit As an illustration^ 
Ulpian refers to matrimony, the relation of the sexes, 
and the nurture of children. To these relations in the 
instincts of animals, there is merely something that is 
analogous and nothing more. But what is the Jiis 
gentium — ^that " quod vero naturalis ratio inter omnes 
homines constituit " or that " quasi quo jure omnes gentes 
utuntur '' as Gains names it ? (/) Is not that which 
man is said to have in common with animals— marriage, 
the nurture of children, &o., found with all civilized 
people ? It is only indeed allegorically that the /w^ 
naturale can be regarded as a third division ; or at the 
most it can only be treated as a subdivision of the 
jus gentium; it cannot with anything like strict- 
ness be given as a third element. But even this 
distinction is worthless, as animals cannot have the idea 
oi right The idea contained in the word Jus is not 
applicable to them in any sense. So that setting 
aside the &ncied jus naturale as a separate element, 
tiiere wiU reinam for otit consideration only the two 
already mentioned — ^the jus civile and the ^ gentium. 

II. We now turn to the Oboai^s of Leoal Bights — 
or, as we may term them, the factors from which Eights 
spring. And these are twofold— ^w5 scriptum and Jus Boriptum 
jus non scriptum. When, however, we make this divi- wripw^*^ 
sion it is simply in accordance with the Organ by which 
Bights are originated. ^^ Constat autem jus nostrum 
aut ez scriptOj aut ez non scripto, ut apud, Graecos 

rfiSv v6fjkaiv 6i fi€V €yypa<l)Oi 6i Sk &ypa<l>oi, (kj 

1. The term jus scriptum must not be taken in a Jus Bcriptum. 
grammatical sense, but rather as indicating those 

(i) Gains, I, i. (k) Sec. 3, Jus. I, 2, de jur. nat. 
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Eights which arise from actual legislation. It is to be 
applied to that law which proceeds from the legislative 
power or authority in the state. Usually in ancient 
times such laws were communicated to the people by 
writings on tablets of metal or stone, or other hard 
and durable material, 
jnanon The J'm fiofi scnptum is that law which arises 

^^P*™- immediately out of the life of the people themselves, 
without the authority of the legislative power, and is 
confirmed by use and by the length of time that it has 
endured. As XJlpian observes, "Ex non scripto jus 
venit, quod usus comprobavit. Nam diutumi mores, 
consensu utentium comprobati, legem imitantur." (I) 
And Julianus again in the same spirit says ^'Inveterata 
comiieiudo pro lege non immerito custodiiurj et hoc est jus, 
quod dicitur moribus constitutum." (m) This inveterata 
constietudoy or law by custom, is thus characterized by 
two peculiarities — ^the one of which is negative^ the 
other positive. It has not a legislative origin ; but it 
is rooted in the spirit of the people, and is instinctively 
introduced into their life. But this alone is not enough, 
for it must be perfected by long continuance and by 
use. 

It may, perhaps, be asked, which organ has the higher 
claim to regard and authority, the jvs scriptum or the 
jus non scriptum ? And to this question it must be replied 
that they are of equal authority, for both proceed from 
the same original source — ^both, so to speak, flow out of 
the mind of the nation. Whether a law proceed from 
the national consciousness, or is the result of a positive 
act of the legislative power, makes no essential differ- 
ence. In the infancy of a state there is no legislative 

(I) Ins. Jus., lib. I, ii, sec. 9. (w) L. 32, sec. 1, Dig. (1, 3) ed 

legibns senatnsqne, &c. 
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authority, and long before such an authority exists, 
national necessities and instincts give rise to customary 
law. It is when the state advances towards maturity, 
that the legislative power obtains and increases its 
activity. We perceive, then, that as to rank and 
authority, the/w^ scriptum and the/w^ non acriptum are 
equal ; whilst the latter is the earlier in its historical 
development. 

In modem jurisprudence, customary laws only of a 
special character and possessing limited scope, can arise : 
as, for example, the lex mercatoria^ and customs in certain 
districts : but a customary law for the whole state can 
now no longer be formed. 

2. The jus non scriptum admits of no subdivisions, subdivisions 
It is however quite different with the jus scriptum. ^^iJ^^ 
As there were several distinct organs of legislation in 
the Koman state, so there necessarily arose several 
subdivisions of the jus scriptum. These divisions 
are the following : Leoes, per eminentiam^ Plebiscita, 

SeNATUS-CONSULTA CONSTITUnONlES PRINCIPUM, EdICTA 

MAGiSTRATUUM, and Eesponsa prudentium. Both Gains 
and Justinian, who follows him almost verbatim^ agree 
in this enumeration of the sources of the jus scriptum. 
Gains says, ^^ Constant autem jura ex legibus, plebis- 
citis, senatus consultis, constitutionibus principum, 
edictis eorum qui jus edicendi habent, responsis pru- 
dentium." {n) 

LegeSj per eminentiam^ which were made either 
in the comitia curiata^ or the comitia centuriata. 

Plebiscita^ these were laws made by thejofeJ*, which 
laws were held originally not to bind Hhi^ patricii. Both 



{n) Gains, bk. I. sec. 2. See also Inst. Jus. bk. I. tit. ii. sec 3. and Cic. 

Topica, c. 5. 

C 
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leges and plebisdta were laws proceeding from Hhopopu- 
lus or people. 

Senatus-cansulta were those laws which proceeded 
from the Senate. 

Udicta moffistratunij these were the edicts of the 
higher magistrates, that is of the " moffisiratus populi 
Romania 

Respcmsa prudentium, a phrase applied to the answers 
of the juris-consults, which, in a certain sense, had 
legislative authority. It is necessary to examine all 
these organs of legislation with care and in detail. 



TITLE FIRST. 

Op the Popular Legislation — Leges and Plebiscita. 

Section II. — Historical explanations. 
Hifltoricai ^c shall first proceed to a brief historical exami- 

explanations. ^ , 

nation, in order to determme the development of the 
leges and plebiscita. 

For a period of fully eight hundred years the com- 
plete and unbroken power of legislation resided in the 
hands of the Eoman populus. Such was the case, not 
merely under the kings in the early times of Rome 
and during the period of the Republic, but also imdcr 
the emperors themselves, at least, theoretically till 
the time of Constantine, in the third century of the 
Christian era. Actually and practically this legisla- 



LEOEfl CnRTATJE. 
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Curiatai. 



tivo power was possessed and retained by the people 
not later than the reign of the Emperor Claudius, a.d. 
41 — 54. This power was exercised, as will be seen, at 
one time in the comitia curiata^ at another in the 
comitia centuriata and the tributa^ and at other periods 
by modes and forms varying from those which pre- 
vailed in these ancient institutions. 

1. In the earliest times of the kings leges curiatw Legos 
were made by the Eoman people by means of their 
decisions in the comitia curiata. It must, however, be 
observed that by the populus Romanus of these early 
times wo are only to understand the patrcs^ as these 
alone were entitled to enter and vote in the comitia 
curiata. Not that it is to be supposed that these 
patres were nobles; they were the citizens in the 
strict sense of the word. Distinct from the patrei< 
were the plebs^ who did not possess the rights of 
citizenship, and who had no vote in the comitia 
curiata. This has been doubled by some writers, as 
by Niebuhr («); but the better opinion seems to Ix^ 
that the mffragium was confined to iha patres. WhctluT 
the vote was taken viritim^ that is, whether each single^ 
vote was counted, or whether the votes were taken 
according to the genera — the family or the stock, has 
also been questioned; but the latter appears to havc^ 
been the case. A passage from Aulus Gellius' "Noctes 
Attici" seems to decide this point. He says: ^'quum ex 
generibushominum sujragiumferatur curmta comitia esse, 
quum ex censu et eetate centuriata, quum ex rc^gioiii- 
bus et locis, tributa." (b) So that if sixteen out of tli(^ 
thirty curiw voted for a law, the statute passed, with- 
out regard to the number of individual votes. 



(ft) Soo Niobulir Jlist. vol. 1. 



(/') GolliuB, N. A. bk. 15. cap 27. 
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Origin of the In tracing the earliest history of the Eoman law we 
Government, find that the govemment in Eomo was originally com- 
posed of a mixture of different national elements. 

• The ancient city was peopled by a race of Pelasgic origin. 
The original inhabitants were overcome by the Sac- 
rani, a people whom Virgil makes to inhabit the city 
of Latium. In the old Italian maimer, a colony had 
been founded, which through Eomulus now became the 
germ of an independent state. By the union of this 

* people with the Sabines, this aacient Eome was com- 
pacted, and consisted of two distinct stems, the Eomans 
and the Quirites. (c) These two constituent elements 
possessed equal rights and authority in the infant state. 
Under Eomulus however, another stem was added to the 
growing sapling, by the imion of an Etruscan people, 
the monuments of whose civilization even at that early 
period may be seen in the vases preserved both at 
Munich and at Eome. (d) Thus the community grew 
up from three principje elements, stems, or tribes : 
namely, the Eamnes, the Titienses, and the Lucerenses, 
and to these three tribes the local divisions of the city 
and the neighbourhood corresponded, (e) 

The three tribes were subdivided into ten curice 
each, and this partition into thirty curtce was the most 
ancient division of the Eoman people. The term lex 
curiata was applied to the law made by the people 
in the assembly of the curice. 



(c) Festas v. QoiriteB, dicit. 20. Festus v. Lucerenses, Lacomedi, 

(d) Varro de ling, lat. V. 46 ed Titienses. It is to be observed that 
Mueller, idem op. Serv. ad Aen. V^ Dionysins gives the division into 
660. Diony. IT. 36. 37. Festns v. three tribes, but does not mention 
Gallins mons. their names. See also Walter's 

(e) Varro de ling. lat. V. 65. Cic. " Romisohe Reohtsgesohichte," vol. 
de reipubl. n. 8. Livius 1. 13. X. 6. I. pp. 10. 11. 2nd edit. 

Dionys. IV. 14. Plntarch. Romulus, 
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2. The first great reform that took place in the The reform 

-n ^'jj** Til -i» under Servins 

Koman constitution is supposed to nave occurred in tuIUus. 
the reign of Servius Tullius and is known by the name 
of the " Servian Keform." This reform consisted in 
calling the plebs to the rights of citizenship, which 
till this period had been alone enjoyed by the patres^ 
thus extending the snfeage to the whole Eoman people. 
A new popular assembly was created by this organic 
change, called the comitia centuriata or, as Cicero informs Comitia 
us from the laws of the Twelve Tables, the '^eomitiatus 
maximu^r The causes which led to this important 
and beneficial change in the Koman constitution, and 
its details must be sought for in the political history 
of Eome. In the altered government, we see the wisdom 
of these early reformers manifested by their efforts to 
give to every member of the commonwealth the rights 
of citizenship and the corresponding suffi-age. 

The peculiarity of the new system was — ^and we The Census. 
have attained to nothing as perfect in modem times — 
that the vote was valued according to the position that 
the party occupied in the censics. In other words, its 
value varied according to the proportion of the burdens 
of the state which the voter himself sustained. There 
were five distinct classes in the census. It is well 
to remember this ; as in some important legal transac- 
tions, for example in mancipation which was a solemn 
form of conveyance of those who were under the 
potestas of another, and in the making of a testament 
per aes et libram the "quinque testibus civibus Romanis 
puberibus^'^ as representatives of the five classes of 
Eoman citizens, played a most important part. (/) 

These five representative classes in the Eoman 

(/) See Gains, bk. I. sees. 113. 119} also bk. II. sec. 104. 
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state, were arranged, if we are to trust Livius and 
Dionysius, according to the amount at which they were 
assessed in the census. These several amounts were 
100,000, 76,000, 50,000, 25,000, and, according to 
Beech's convincing conjecture, 10,000 Ases. 

This valuation, however, was not made according to 
the standard of the As in the old time, when its weight 
was an actual pound of copper, but according to the 
weight of the As in the sixth century of the state. 
The original proportions were, 20,000, 15,000, 10,000, 
5,000, 2,000. {g) 

For military purposes these classes were subdivided 
into two divisions, the aged and the young, whilst 
each division contained a certain number of houses or 
centuries. The first class contained eighty of these 
centuries, the second, third and fourth contained twenty 
each, and the fifth class thirty. The higher the class, 
the fewer the number of the persons contained in each 
of these centuries, whilst the lower classes would of 
course contain a much greater number of persons. 
Each of the citizens had a vote, but the value of the 
vote was regulated by the position the voter held in 
the census. The proletarii or poorer inhabitants of 
the state were freed from taxation, and served the 
state according to Livius by their children. "Pro- 
letarii dicti sunt plebei qui nihil reipuhlicce exhibeant^ sed 
tantvm prolem sufficiantP {K) Such then was the consti- 
tution of the Roman state, as it was found in the second 
century of its existence after the completion of the 
Servian reform. The patres under this arrangement. 



{(j) Livius I. 43. Dionys. IV. 16. {h) Dionys. IV. 18. 19. VII. 59. 

Seo also Walter's "Becht's Gos- Livius HI. 3. Soo also Gneist " Syn- 
chiohto," vol. n. pp. 32. 33. tagma," Leipsiae, 1858, pp. xii. xiii. 

duodeoim tabularam fragmenta. 
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were in the first class, and although this gave rise 
to no real legal distinction, it was productive of the 
most important results. 

The rules which obtained in the comitia centuriata uodGo^xo^^ 
were peculiar. A lex when once introduced into this comHiT ^^^ 
assembly must be adopted without any amendment, or Conturiata. 
wholly rejected. It could not be modified or adapted 
to meet the wishes of the comiiia. Hence it is 
manifest that the entire legislation was in the hands 
of the magistrates who had what was designated the 
^'jus affendiy^^ or the right of introducing to the centu- 
riata a motion for a new law. Thus the people by 
the Servian reform obtained merely the mffragium^ 
they had not the jtis honorhm^ they could not introduce 
a law, or as it was technically expressed " legem f err e^^ 
which shews the great extent to which their rights 
were limited. In order that the law should be valid, 
the patres must " auctores fieriP Both Livius and 
Dionysius agree in stating that the law must be 
^^ auctoritate patrufm^^ — ^it must be approved by the 
Senate. Mebuhr thinks that to be binding it must 
also have received the approval of the centuriata. 
In addition to this there must have been the rati- 
fication of the patres^ signified either by a senatus-con- 
sultum or in some other way. 

It is worthy of note, that in connection with the part 
taken by the patres in the passing of a law, the words 
auctoreSj atictoritatemy &c., are invariably employed. 
It will be hereafter frequently seen that words formed 
from the root atiff play an important part in Eoman law, 
and that such words are always used to indicate an 
additive or completing character, showing, so to speak, 
that a gap had to be filled up. As instances of 
this fact take the case of existimatio^ which is 
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Authority of 
the patres. 



Strugglee of 
the plebs. 



Inorease of 
their power. 



said to be effected ex auctoritate legum; of the tutda; 
and that of the atictoritas patru%m. 

We may sum up what has been said as to the 
patres by observing, that as the richest men in the 
Eoman state they were nimibered in the first class 
in the census, thus placing the highest value upon 
the sujraffium they enjoyed; to them belonged 
exclusively the privilege of the jus agendi ; and lastly, 
a law could not be valid if they refused to give to it 
the impress of their auctoritas. 

3. It was not possible that a growing and an 
ambitious people would long submit to such an 
imperfect exercise of the rights of citizenship. It is 
certain that the genius of the Eoman people was hos- 
tile to any limitation being placed by dominant 
wealth and authority on the fullest exercise of their 
freedom — a freedom which they jealously nursed and 
guarded for nearly a thousand years, until it became 
corrupted by luxury, and trampled out by despotism. 
Ilence there arose fierce struggles between the patres 
and the plebs. These conflicts are always interesting 
as a study, for they enable us not only to trace the 
development of the jurisprudence of Home, but they 
also present to us many a lesson of political foresight 
and sagacity. In these struggles for power, or rather 
for freedom, on the part of the plehs^ their influence 
was constantly on the increase, whilst the authority of 
the proetors, the power of the consuls, and that of 
the dictators, were always derived from the popular 
will. 

In the 415th year of the state the struggle of the 
plehs against the patres became entirely successful ; 
the patres being deprived of the power of refusing their 
assent to the lex centuriata. Indeed, by a legal fiction 
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the auctoritas patruum was supposed to have been 
given to the fear, from its very inception. Thus the 
imposition of the auctoritas became an empty form. The 
effect of thus compelling thepatreSj '^ auctoritatem fierV* 
soon led to more important results. To assume in every 
instance the exercise of the auctoritas of the patres 
was equivalent to an assumption of the power through 
which it had been enjoyed. It was as though the 
pUhs had by a forcible, a resolute, and a firm hand, 
seized upon the honours of the magistracy ; and this 
in point of fact was the case, {i) But still more im- 
portant consequences followed the determined struggle 
of the masses. The decisions of the plebs in the comi- 
Ua tributa were held to bind the entire populus^ a term 
which Gb,ius informs us included the " universi ci- 
ves^^ — ^the patricians and the plebs. (j) This is the 
meaning of the lex Horatia or Valeria mentioned by 
Livius, "ut quod plebs tributim jussisset populimi 
teneret." (k) This law, which decided that a plebiscita 
should bind the whole body of the populuSj established 
as early as the 4th century of the state (about the 
305th year of Eome) completed the supremacy of the 
plebs. The decision, we shall see^ was ratified subse- 
quently in the most authoritative manner. But the 
acknowledgement of a principle, and its firm practical 
establishment are two very different things: and as 
indicated above, it was not till the 415th year of 
Kome, that by a second recognition it was placed 
beyond all doubt that a plebiscita should bind the 
universi cives as a valid and operative law. The 
crowning triumph of all was the third confirmation 

(t) LiviuB, bk. VIH. o. 12. Com- (fc) Livius, lU, 65. Dion. Flal. 11. 

pare bk. I. c. 17. 54. 

(j) Gains, I. sec. 2. 
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of the principle which took place by the passing of the 
lex Hortensia in the 468th year of the state. 
Lex The student of English constitutional history will 

not fail to mark the similarity of these struggles of 
the Eoman people, to those of our ancestors in the 
obtaining of our own Magna Charta. Gains informs 
us as to the effect of this lex Hortensia. " Sed postea 
lex Hortensia lata est, qua cautum est ut plebiscita 
universiun populum tenerent : itaque eo mode legibus 
exeequata sunt. (0 It was to this lex Hortensia that 
the Eoman jurists always looked, when they wished to 
find a firm foundation for the legal authority of the 
plebiscita. 
Bxoquatio of Thc pkbisczta were not essentially laws, and hence 
t o p o isoita. Qj^^pQ makes the well-known distinction of leffes^ 

plebiscita and senatus-consulta. But, although they 
were not essentially laws, they were, as GKiius observes, 
^^kffibtis exeqtiata;^^ by the lex Hortensia they were 
as binding as the leges^ strictly so called, and the 
plebiscita were ever afterwards regarded as such. Hence 
the lex Cincia and the Ux Falcidia are always called 
laws though they were really plebiscita. In the sub- 
sequent legislation of Home, the richest source of 
the reforms in its jurisprudence are due to the plebiscita. 
The lex curiata and the lex centuriata^ were in this 
respect far inferior in importance, and in the beneficial 
changes that resulted from the action of these legislative 
institutions. We have thus traced the history of the 
Roman constitution; first as it was developed in the 
institution known as the comitia curiata^ in which 
the leges were made by the patres and by them alone ; 
— secondly, in the institution of the comitiattcs maximus^ 

(I) Gains, bk. I. sec. 3. 
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SO called because all the citizens were allowed the 
exercise of the suflfrage in the comitia centuriata^ 
according to the regulations of the census; thirdly, 
the inchoate constitution which was gained by the 
aspirations and struggles of the plebs after freedom, 
and their final triumph upon the plebiacita obtaining 
the authority of law. One additional observation shaU 
close this title. 

4. It is a remark that has often been made, that Bights of the 
when the republic fell, the entire legislative rights of the er^erore. 
the people were extinguished. Such an opinion is 
entirely erroneous. Under the first emperors, the 
constitution, as far as legislation was concerned, still 
retained the old republican form. For example, under 
Augustus the celebrated ^Hex Julia et Papia Poppcea^'' 
a law against celibacy, was passed by the populus : so 
under the Emperor Tiberius, a popular law, entitled 
the ^Hex Junia Norbana^^ was enacted, to regulate the 
manumission of slaves : again in the reign of Trajan, 
a law with a most extraordinary name entitled " Ux 
VectibuUci^^^ {m) as it appears in all the MSS., was 
enacted. These instances will be sufficient to prove 
that when the emperors vaulted to power, the nation 
did not immediately become an absolute monarchy. It 
was long before freedom was finally extinguished. At 
last, however, the power of the people was practically 
diminished to a mere form, and the senatus-consulta 
usurped the place of the ancient laws of the people. 



('/») 1. 3. Cod. do Sorvis reipub. 7. 9. 
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Section III. — The mode of procedure in the popular 

legislature. 

Lex eatura. There Were certain terms and principles observed in 
the Eoman comitia which it is necessary now briefly 
to explain. 

1. A most important role of legislation was, that 
there must not be different objects combined by amend- 
ment or otherwise in the same law, or, as it was ex- 
pressed, the law must not be proposed to the people per 
saturam. When the law was proposed to the people 
{lex fertur\ it, as we have already noticed, was simply 
received and .adopted or rejected. There could be no 
alteration by amendment in the form, as in our modem 
legislation, so as to make it a lex satura^ and no 
debate or discussion was allowed over its subject 
matter or contents. Moreover, to render legislation 
clear and simple, the Koman method demanded that 
things substantially different should be brought for- 
ward for distinct and separate enactment. 

In the lex Julia et Papia Poppcea and the lex Julia 
Augusti de adulteriis^ a number of points are intro- 
duced, but it cannot be said that either lex is per 
Legifl promni- saturam nata. {a) Again, the phrase Ugis promulgatio 
^ *^* was employed by the Komans not for the publication 

of a law, as with us, but by legem promulgare was 
meant thq making of the law known previous to its 
acceptance or rejection in the comitia. 



(a) See also the lex CsBcilia et 1. 1. Cod. Theod. 2. 18. For further 

Didia made in the year of Borne, explanations see Pachta's Instita- 

656. Cic. Orat. pro domo c. 20. tionen, vol. I. pp. 289. 290. 5th 

Also Festus verb. sign. Satura; Iso- edit. 
doroB 5. 16 ; and also for Satura see 
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Whilst no discussion was allowed in the comitia^ The Conoio. 
it would be erroneous to suppose that the law was not 
submitted to careful and earnest debate. An assembly 
of the people was held, called the concio^ in which the 
proposal for a new law made by the magistrate was 
submitted to discussion, and speeches were made for 
and against the law which was about to be submitted 
to the decision of the comitia. Hence we find such 
phrases in Cicero as concionem advocare^ or vocare^ 
and habere concionem for the calling together and 
the addressing of this assembly of the people. In the J^^® ®^^ 
comitia a simple aflSrmation was made by the citizen ▼<>*». in the 
who was in favour of the law, and this was expressed 
by formal words. When the moment for the division 
came, upon the word discedite being pronounced, the 
people divided according to their tribes, and upon 
the law being put, those who were in favour of 
it uttered the words "wfo* rogas^^ which may be 
expressed in a periphrasis — "let the law be as you 
propose ; " whilst the persons opposed pronounced the 
word '^antiquo^^ which may similarly be explained as 
meaning, "I abide by the old law." This was 
the mode of proceeding which lasted for centuries, till 
in the later period of the Eepublic, the lex Papiria 
de tabellaria^ passed A.u.c. 623, enacted that the votes 
of the people should be taken by means of writing. 
The method employed was by employing tablets, or 
tickets, the party marking the aJBfirmative with the 
words utirogas^ and the negative with the word antique 
or simply the letter A. {b) 

If the law was approved and secured the suflBrage of 
the people it was technically said to be lex perlata^ 

QA The principal authority for these leges tabelaritf is Cio. de lege iii. 16. 
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which is to be distinguished from lex lata^ a phrase 

applied to a law upon its proposal to the people. The 

Ux when it had finally passed the popular assembly 

was engraved usually upon brass, but sometimes upon 

stone, and upon its publication was binding upon the 

whole people. 

Lex perfecta, 2. Conccming this division of lex we have an in- 

perfeota, and torcstiug fragment of TJlpian's but unfortunately it is 

imperfecta, ^^j^ ^ fragment. The fragment as we have it runs as 

follows: " . . . . prohibet, exceptes quibusdam 
cognatis, et si plus donatum sit, non rescindit. 2. Minus 
quam perfecta lex est qusB vetat aliquid fieri, et si 
factum sit non rescindit , sed poenam injungit ei qui 
contra legem fecit ; qualis est lex Furia testamentaria, 
quse plus quam mille asinum legatum mortive causa 
prohibit capero prsBtor exceptas personas, et advcrsus 
eum qui plus ceperit, quadrupli poBnam constituit." 
{c) Cujacius has proposed to supply the lacuna in Sec. 
1. as follows : — Imperfecta lex est^ veluti Cincia^ qtice 
mpra cerium modum donari prohibet. Shultingius and 
Savignius both approve of his conjecture. In another 
place, however, Cujacius endeavours more fuUy to 
complete the fragment ; which he does in the follow- 
ing words — " Lex aut perfecta esty aut imperfecta aut 
mirms quam perfecta. Perfecta Ux est^ veluti Mlia 
SenOa^ quce vetat aliquid fieri et si factum sit^ rescindit 
Imperfecta lex est^ veluti Cincia^ quoe supra certum 
modum donari prohihetP (d) F. A. Schilling presents 
a somewhat different conjecture, which does nbt, how- 
ever, differ materially from Cujacius. 

The general opinion is that a lex is said to be perfecta 
when it contains a sanctio in the concluding part, 

(c) Ulp. Frag, de Legibus et mori- the fragmerita. 
bus, sees. 1. 2. at the beginning of (d) Cuj. Obsorv. xix. 30. 
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declaring that everything done contrary to the law 
shall be null land void. In the lex mimis qmm per- 
fecta^ a transaction done in violation of it does not 
lose its validity, but the party found transgressing ex- 
poses himself to punishment. The lex is said to be 
imperfecta y^hesn neither the one nor the other of the 
above peculiarities exist, or as it may be expressed 
when the law has no sanctio. 

Our notion in regard to the lex imperfecta is not 
quite clear. It would seem, that having no sane- 
Uo, it could have no direct legal operation; but that it 
merely tendered good advice or council. It would how- 
ever be incorrect to suppose, that such leges imperfectw 
were entirely inoperative. The effect of such laws 
it would appear was, that although not absolutely 
binding, and hence not strictly laws they presented 
the outlines of rules, which it was the duty of the 
magistrate to take into his consideration. The praetor 
dare not, in his edict, neglect the principle embodied in 
the rule. For example, the lex Cincia over donatio is a 
lex imperfecta^ for it has no sanctio. It simply enacts 
that no donatio was to be made above a certain amount, 
yet no punishment is added for the violation of tho 
rule. Still, by the edict of the praetor it was ordained 
that the donatio might be repelled by an exceptio^ the 
nature of which will be hereafter explained — ^the ex- 
ceptio Ugis Cincia or by a replicatio out of the lex Oincia, 
as the case might be. Care then must be taken to 
avoid the error of some jurists, who have supposed that 
the lex imperfecta was inoperative, and that it possessed 
none of the characteristics of a true law. It is certain 
that no opinion could be more erroneous, {e) 

(e) See Pachta's Institationen, vol. II. p. 385. also note cc. same page. 
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to^TO^^^ As to the naming of the laws made in the popular 
leges. legislature, the general rule was, that these laws took 

the names of the legislators who had prepared them, or 
of the two consuls. Thus we frequently find laws 
deriving their names from the consuls, as well as from 
the tribunes of the people. When one o^ the consuls 
introduced a law, this law took the name of the other 
also : — ^for example, the lex ^lia Sentia^ the lex Junta 
Norbana^ and the lex Papia Poppcea have double names 
from the two consuls, during whose consulates they 
were promulged. 

The plebiscita have only one name, as the lex Cincia^ 
a law introduced by a tribune of the people in the year 
550 of the state by Marcus Cincius Alimentus, so also 
the lex Julia after Julius Caesar, the lex Augusta after 
Augustus, and the lex Cornelia after the Dictator Cor- 
nelius Sulla. Again, we sometimes find a law with a 
double name and the copula et^ as the lex Julia et 
Papia Poppcea. This however is not a single law, 
but one law added to another; the lex Julia had 
added to it at a period a little later, the lex Papia 
Poppcea; similarly we have lex Julia et Plautia^ the lex 
Julia et Titia. When the copula et is found, there 
are invariably two laws. With the name of the legis- 
lator is sometimes found the contents of the law ; as 
the lex Cornelia testamentaria^ the lex Cornelia cibaria^ 
or sometimes a substantive indicating the nature of the 
law is also added to the name, as lex Julia de peculatu 
or in the genitive case as lex Julia majestatis. But as 
we have said above the usual mode of distinguishing a 
law, is by mentioning the name of the legislator by whom 
it was introduced, or the names of the two cousuls. 
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Section IV. — Leges regice and Jus papirianwn. 

The most ancient laws of the Boman people were Leges ngin 
made through the rogatio of their kings. The laws 
were proposed by the king to the people, and when the 
populns had passed them in the comiUa curiata^ upon 
being approved by the senate, they obtained their 
binding force. This mode of enactment lasted as we 
have seen till the reign of Servins Tulliiis when the <?o- 
mz^^^^na to superseded or rather absorbed the comitia 
curiata. It was to this complex of law passed during 
the period of the kings that the term leges regies was 
applied. The rex however it must be remembered in 
tiiese early times, was not a monarch in our modem 
sense of the term, but held only the position of a first 
magistrate. 

The kges regice related for the most part to criminal 
law, pontifical law, and matters immediately affecting the 
government of the state. The private law of Bome at this 
period was derived, if not exclusively, at least principally 
from the ancient customary law. It is worthy of 
note that in the infancy of a state acknowledged cus- 
toms suffice to regulate and decide most questions 
connected with private right. 

These leges regice were we are informed collected by Jna papina- 
Papirius, of which fact there can be no doubt, and it 
is to this collection that the phraseyt^ civile papirianum 
is applied. There are two sources of information open 
to us on this interesting point — ^Dionysius Halicar- 
nassus, (a) who gives us a ftdl explanation; and 
Pomponius in a valuable passage in the Pandects, the 

(a) Bk. m. 0. 36. 

D 



num. 
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whole of which is deserving of our closest attention 
and study, (h) In this passage, which is found in lex ii 
in the Digest ^^ de origine juris ^'^^ bk. i. tit. 2, Pomponius 
gives an abridgement of Boman legal history ; in sec. 2 
of this fragment he mentions this jm papirianum^ and 
speaks as though it were extant in his time and stiU 
in use. His words are, ^^ Leges quasdam et ipse {L e. 
Eomulus) curiatas ad populum tulit. Tulerunt et 
sequentes reges, qu8B omnes conscripteB exstant in libro 
Sexti Papirii^ qui fuit illis temporibus, quibus Super- 
bus Demarati Corinthii fiUus, ex principalibus viris. 
Is liber ut diximus, appellatur jvs civile Papirianum^ 
non quia Papirius de sue quidquam ibi adjecit, sed quod 
leges sine ordine lataa in unum composuit." In the 
time of Julius Caesar, as Paulus informs us, Granius 
Flaccus wrote a commentary on these leges regies as 
collected by Papirius. Paulus says — " Granius Flac- 
cus in libro de jure Papiriano scribit." [c) From this 
it is evident that even in the latter times of the 
Kepublic the jm Papirianum was deemed to be 
of importance. The exact period when the jm civile 
Papirianum was compiled is uncertain ; that it was 
long before the period of the twelve tables is well 
known, but whether it was during the times of 
the kings or afterwards is not with any certainty 
ascertained. 

Whether Papirius collected the whole of the laws 
has also been questioned. Dionysius informs us that 
after the expulsion of the kings, he restored the laws 

(b) Lex 2, Digest, de origine juris, quently that it is usual to quote them 
bk. I. tit. ii., which is Tisually written in abbreviated form as follows: for 
1. 2. de orig. jnr. D. (I. 2.) example, the above extract would be 

(c) L. 144, Dig. de verbomm sig- 1. 144. V. S. 50. 16., or simply 1. 144. 
nificatione, bk. L. tit. 16. This tit^e V. S., and similarly in other cases, 
and book of the Digest occurs so fre- 
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of Nmna. (d) Did he, as Pontifex, confine himself to 
ihe jtLS pontificale or extend his labours to the whole 
body of the laws ? This is uncertain. Still, Pompo- 
nius says : ^^ Et ita Leg 68 qnasdam et ipse curiatas ad 
populum tulit; tulemnt et sequentes Eeges; qu8B 
omnes conscriptae exstant in libro Papirii." The ex- 
pression of Pomponius, omnes Uges^ would seem in the 
opinion df some to indicate that his labours extended 
to the whole body of Eoiimn jurisprudence extant in 
his time. 

We have several collections of these leges regice^ the 
best of which is by Dirksen. [e) Festus also in his work, 
"De Verborum signiflcatione," gives many of them. 

For a long time it was thought that these laws were Tabula 
discovered in a pretended relic of antiquity called the ^ ^*^** 
TaSula Marliani. Marlian was a writer in Italy in the 
16th century who endeavoured to restore these leges 
regice. The opinion, however, alluded to rested on a 
misunderstanding of a passage in "Marliani topo- 
graphia antiquse Eomse'' (1534) in which he gives a 
number of these old laws — " Erant et leges a Eomulo 
institutsB, quarum argumentum tale est: ne quid 
inaugurate faciunto, &c." Then, using archaic lan- 
guage he endeavours to present to us examples of these 
leges regice^ and from this it was conjectured that he 
had found certain metallic tablets. (/) Dirksen has 
proved that no such tabulae could have been found, 
and that, judging from the contents of his work, 
Marlian had only made compilations from fragments 
that were extant in other sources* 



(d) Diony. m. 16. leges regias are mentioned at page 

(e) H. C. Dirksen "Versuch znr 204 and following. 

Kritik nnd Anslegnng," — Attempt at (/ ) See Puohta's Institutionen, vol. 

criticism and interpretation ; the I. p. 125. 

D 2 
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Section V. — Of the Laws of the Twelve Tables. 

Names given The kws of the Twolve Tables constitute the princi- 
^® *^ pal source of all Eoman law. Livy calls this body 
of legislation the fons principalis of the public and 
private law of Eome ; (a) and this phrase is especially 
true when speaking of Eoman private law.* The^e 
laws are quoted by the Eoman jurist as ^^Lex duodecim 
tahularum^'* or as ^^Lex decemvir alis^^^ or simply as 
^'Lex^^ per eminentiam^ whilst the rules and customs es- 
tablished by them are expressly designated as Legitima. 

Origin. 1. As to our knowledge of the origin of these laws of 

the twelve tables we are indebted to Livy and to 
Dion. HaHcaxnassus, who present us witii an interest- 
ing account of the struggles out of which they arose.(ft) 
Dionysius occupies the whole of his tenth book with 
matters relating to the Decemvirs. From these ac- 
counts it appears that, at the close of the third century 
of the state, in the 292nd year of Eome, the people 
demanded a imiversal written law in the place 
of the unrevealed mysteries of the jus pontificale. He 
says that there was a clamour followed by a struggle 
for a more exact national law in the place of 
the arbitrary decisions of the pontiffs. After eight 
years of strife, an embassy was sent to Greece, and the 
Solonic law was imported and received as the form in 
which the ancient customs of the people were to find 
their legislative expression. This is so distinctly 
stated and even insisted upon, that it cannot lightly 
be rej ected. Pomponius informs us that * ' placuit publica 



(a) Liv. ni. 34. (b) Liv. III. 33 and following, Dion. 

Hal. bk. X. 
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auctoritate decern constitui viros, per quos peterentur 
leges a Grsecis civitatibus et civitas fundaretur legibus, 
quas in tabulas eboreas (roboreas ?) perscriptas pro ros- 
tris eomposueruiit, ut possint leges apertius percipi. 
Datumque est iis jus eo anno in civitate siumnum nti 
leges et comgerent, si opus esset, et interpretarentur, 
neqne provocatio ab iis, sicut a reliquis magistratibns, 
fieret. Qui ipsi animadverterunt, aliquid deesse istis 
primis legibus, ideoque sequenti anno alias duas ad 
easdem tabulus adjecerunt. Et ita ex accidentia ap- 
peUatsB sunt leges duodecim tabularum quarum feren- 
darum auctorem ftiisse decemviris Hermodorum quen- 
dam Ephesium, exulantem in Italia, quidam retule- 
runt." (c) This embassy, which was sent to Greece in 
the 300th year of the state, returned after having been 
ab^nt two years, and in the year 302 a.u.c, organic 
changes were effected in the government of Eome 
by the introductions of these new laws. It was not 
merely a legislative commission, but the decemvirs for 
the time superseded both the tribunes and the consules. 
In the first year of their ofl8.ce, these decemvirs pre- 
sented ten tables of laws to the populus, which were 
received in the comitia centuriata^ and approved by the 
senate. A new revolution, however, broke out, in 
consequence of the usurpations of these decemviri, and 
they in their turn were expelled by a tumult of the 
people. Subsequent to their expulsion, two new 
tables of laws were received, and approved by the 
nation, in the 305th year of the state, thus increasing 
the number from the ten to the twelve tables. , 

2. The laws of the twelve tables exerted an im- importance of 

(c) L. 2. sec. 4, de orig. jnr.D. 1.2. m. o. 9. 10. 11. 31. sqq. IV. c. 1-6; 
Compare also Cio. de rep. II. o. 36. 37 Tao. Annal. in. c. 27 ; Gell. N. A. XX. 
57. m. 0. 37. de orafc. I. c. 43 ; Liv. c. 1 j Dion. Hal. X. o. 3. sqq. 
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the laws of the mensG influence on the inrisprudence of Eome. A mere 

twelve tables. . 

glance at the Pandects, which were compiled almost a 
thousand years afterwards, will prove that the Eoman 
jumts constantly refer to, and rest their opinions and 
decisions upon, the laws of the twelve tables. It may 
be safely aflSrmed that before the times of the emperors 
the principal business of the veteres juris-consulti was 
the interpretation of these laws and the construction 
of/ormukB. 

It is not unfrequently stated that the law contained 
in the twelve tables was entirely derived from Hellenic 
sources, and that these decemviri gave a mere interpreta- 
tion of the laws of Solon. Such an opinion must be re- 
jected. It is quite possible to become acquainted with and 
to use the legislation of another people in order to intro- 
duce its form and adopt its spirit, without our bling 
bound to a mere servile imitation. The subject matter 
of the laws of the twelve tables was undoubtedly the 
native national law of Bome, and it was only to perfect 
the form of this law, and to find a fit expression for it, 
that reference was made to the jurisprudence of Greece. 
Cicero, who was well acquainted with both the laws of 
Greece and of Eome, says that the Eoman law was 
not to be compared with that of Solon or of Draco ; 
and in an interesting passage he affirms that you might 
search a library and not find as much wisdom as in 
the laws of the twelve tables, (d) Both Dion. Hali- 
camassus and Pomponius also assert that the twelve 
tables contained the national law. (e) Not that isolated 

(d) Cio. de orat. L 44. " Fremant tatis pondere, et atilitatis ubertate 

oinnes licet, dicam quod sentio ; bib- snperare." 

liothecas mehercale omninm pbilo- (e) L. 2, seo. 4, de orig. juris, I. 2 ; 

sophoram xmos mihi videtor XII. Dion. Hal. X. 67. See also Pachta's 

tabulanun libellns, si qnis legnm Institut., vol. I. p. 183, et seq. 
fontes et capita viderit, et anctori- 



« 
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Greek laws were not introduced, which Cicero informs 
us was the case in regard to interment : " quam legem 
iisdem prope verbis nostri viri in decimam tabulam 
conjecerunt ;" (/) but this, it is obvious, does not 
contradict the fact that the twelve tables contained 
essentially and principally the ancient national laws of 
the Eoman people. 

This famous code availed not only for the period J^^j,^;^^^ 
of the Eepublic, but also during that of the emperors, long oontinu- 
whilst it was commented upon by the most renowned 
of the Eoman jurists. Gellius informs us that Labeo, 
one of the greatest juris-consults, and the founder of the 
Proculean school, who flourished under Augustus, wrote 
a commentary on the laws of the twelve tables, (ff) Qtiius 
also, who lived 200 years later, in the time of the 
Antonines, the author of the " Institutes " and other 
great works, wrote six books of commentaries "ad 
legem XII tabularum," many fragments from which 
are preserved to us in the Pandects. So that the 
twelve tables continued to be a permanent source of 
law even in the later times of the state. It was not 
tiU the time of the Emperor Justinian, in the sixth 
century of the Christian era, that the laws of the 
twelve tables were formally superseded by the legis- 
lation of that emperor, after constituting the basis of 
the Soman jurisprudence amid national struggles, 
progress and triumphs, for the long period of a thou- 
sand years. 

3. It is matter for the profoundest regret that These laws in 
this venerable body of legislation should have reached form ^ not 
us only in a fragmentary form. The laws which a great ®^^*^*' 



(/) Cio. de leg. U. 25. (g) Genius' Noc. Att., I. o. 12, VH. 

0. 15, XX. c. 1. 
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people cluiig to duriiig so long a course of ages, whilst 
they were growing in the love of freedom, increasing 
in intelligence, and grasping at the dominion of 
the world, would be a precious relic to possess 
in their integrity. But that relic is not ours. • Not 
only has antiquity denied us the entire casket, 
but she has refiised to present us with a perfect 
specimen of its valuable contents. It is an ex- 
traordinary feet that we do not possess one of these 
twelve tables in its original and complete form. 
Many treasures of art, of science, and of philosophy, 
have been handed down to us by antiquity, and relics 
of far less value, in tolerably perfect preservation, some 
of which we might gladly spare for a single part 
of the laws of the twelve tables in its pristine con- 
dition; but not a trace of an original memorial of 
these laws has ever been discovered. Cicero informs 
us that they were learned in the Eoman schools in his 
time, and other authorities tell us that they were 
posted up for public inspection ; but the hope of our 
ever obtaining a perfect exemplar of these femous 
enactments has long since expired. 

Happily, however, we have a rich store of fragments 
of the laws of the twelve tables, so that we are able to 
reconstruct them, at least, to some extent, and restore 
their ancient form. These fragments are found in 
both legal and non-legal writers, and, the probability 
is, that we still possess about two-thirds of this ancient 
Eoman code. A strenuous effort has been made by 
distinguished modem jurists to coUect these fragments, 
and to connect them in their original shape. From the 
sixteenth century till the present time this work has 
been diligently pursued. An eminent French jurist, 
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Jacobus Gbthofredus, (h) collected maay of them, and 
they were afterwards published under the title " Jac. 
Gothofredi fragmenta XII tabularum suis nunc primum 
tabulis restituta." Heidelb. 1616. 4to. Subsequently 
an amended edition was presented in the " quattuor fon- 
tes juris civilis," Geneva, 1653. They have also been 
collected in Otto's " Thesaurus jur. civ." tom. iii. p. 1. 
In the work of GFothofredus entitled " Quattuor fontes 
&c.," we find not only the leges XII tabularum, of 
which we get a glance in their original form,* but also 
the Praetorian laws, the Senatus-consultum Trebel- 
liamiTn^ the lex Papia Poppeea, and the lex Satur- 
nalia. Haubold has also preserved these fragments 
in his work entitled, " Inst. jur. Som. priv. hist. dogm. 
epitome," lips. 1821, p. 129. But the most thorough 
and patient eJSbrt has been made by Dirksen, in a 
work entitled "A Beview of the attempts hitherto 
made at the criticism and restoration of the text of 
the fragments of the Twelve Tables," Leipzig, 1824. (t) 
In this work of Dirksen, the writer has endeavoured 
to restore the text of these laws ; the treatise has been 
prepared with great care, and contains a Ubrary of 
knowledge on this interesting subject. It must be 
manifest that the importance and value of the twelve 
tables can scarcely be over-estimated by the student of 
the sources of Boman jurisprudence. Several smaller 
works have also appeared on this subject, one in Hol- 
land, entitled " Fontes tres juris civilis Bomani ;" it is 
edited by Casmann and other Dutch jurists, and is a 



(h) There were two of the Goiho- {%) Dirksen ''Uebendcht der Ins- 

firedi, Jacob. Grot and DionjBiiis Grot., herigen Versuche snr Eritik und 

who was the &ther of Jacob., bnt the Herstellimg des Teztes der Zw5lfL 

son was the more distingninhed man. Tafel-Fragmente." 
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valuable critical edition. This work contains the 
leges XII tabnlarum, the edicta praBtomm, and the 
lex Jul. et Pap. Poppeea. The lex XII tabularum 
only is edited by Casmann. 

These firagments have also been published in^ia very 
convenient form by Eudolphus Gneist, in his " Insti- 
tutionum et regularum juris Bomani Syntagma," 
Leipsiee, 1858. Gneist indicates the sources from 
whence these relics have been derived. His Syn- 
tagma also contains the Institutes of Gains and Jus- 
tinian, arranged in opposite columns on the same page, 
the fragments of Ulpianus, and a delectus from the 
select sentences of Paulus. His book is of great 
value, and indeed indispensable to the student of the 
Eoman law. (/) 



TITLE SECOND. 

* 

On THE Legislation of the Eoman Senate. 



Section YI. — The Senatus-consulta. 

The Senate's ^' ^^^^ ^^^ Senate had the power of legislating, and 
power of that it was not confined to the populus in the camitia^ 

iQgifllatioii* _ _ , 

does not admit of a doubt. But when this power was 

(j) Another work on the Twelve 4to. He endeavours to restore the 

Tables is by J. N. rhnocins, "Leges old Latin spelling. The work has no 

xii. tabb. snis qnotqnot reperiri potn- value for the jurist. See Fuohta, 

enmt £ragmentis restitutffi," 1744. vol. I. p. 194. 
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obtained, we have no means of accurately ascertaining. 
That the senate also possessed it in the time of the re- 
public is a fact certainly known. 

The senatus-consulta were a source of the ju% scrip- 
turn ass well as the leges and the pleUscita. This is 
expressly mentioned by Cicero in his "Topica." 
Cicero enumerates the organs of legislation as "leges, 
senatus-consulta^ res judicatsB, juris peritorum auctoritas, 
edicta magistratuum, mos, OBquitas." {a) It is also 
mentioned in the so-called " Tabula Heracleensis," which 
contains the lex Julia municipalis, passed in the early 
part of the eighth century of the state, {h) Horace 
also, in his " Epistles," affirms the same : " Yir bonus 
est quis? Qui consulta patrum, qui leges juraque 
servat."(tf) Hence there can be do doubt, as Gains 
observes, but that the senatus-consulta Ugibus exce- 
quata sunt^^ (d) 

Theophilus relates that the senatus-consulta were Antiquity of 
coeval as to their antiquity with the plebiscita. But oonsnita. 
whether this be correct it is difficult to decide. On 
this point he is a testis wfiicus^ as it is not men- 
tioned either by Livy or Dionysius. He has 
been so often treated as a testis su^pectus upon 
other points, in which his veracity has been subse- 
quently so fully verified, that perhaps we ought to 
hesitate in the present case to apply the epithet of 
suspectus to him. (e) 

It may not be out of place to mention here that T^eophiiuB. 



(a) Cio. Top. o. 5. See also Gains, lowing, and the literature there 

I. sees. 2. 4. referred to. 

(h) See Hanbold (Spangenberg) (c) Gains I. sec. 8. 

monnmenta legalia, 1830, nnm. 16. (d) Theoph. I. tit. ii. sec. 5. 

p. 99 sqq. line 72 of this tabula. See (e) Hor. epis. ad Quintunm, lib. I. 

also Pnchta's Institntionen over the xxi. v. 41. 
tabula Herao. rol. I. p. 395 and fol- 
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Theophilus was a jurist who lived at the time of 
Justinian, at the jbeginning of the sixth century of the 
Christian era. He was a professor of jurisprudence at 
Constantinople, and took part in the compilation of 
what has been known since the time of Gothofredus as 
the " Corpus Juris Civilis." The lectures of Theo- 
philus, delivered at Constantinople, have been pre- 
served and handed down to our time. They frequently 
contain historical digressions, and in one of these he 
states that the senatus-consulta were of the same date 
as the plebiscita. It is probable, however, that this 
authority of the senate was not acquired at any definite 
moment, but that, as is often the case in the develop- 
ment of constitutions, it grew up gradually and im- 
perceptibly. When we examine the earlier instances 
of the senate's power, we find that it was exercised, at 
least in the domain of private law, but occa- 
sionally and rarely. Senattcs-decreta were indeed 
common, but this was not the case with senatus-consulta. 
Hence, in the earlier times, they play an unimportant 
part so far as the private law of Eome is concerned. 
Growtiiofthe It was in the times of the emperors that the 
™P^^°°®,*^^ senatus-consulta grew into importance — ^in the early 
suita. part of the second century of the empire. At this 

period the popular legislation was extinguished, 
except in form, and a despotic monarchy existed 
under the forms of a democracy. From the time of 
. Diocletian the senate became the creature of the 
emperor, and obsequiously obeyed his command. The 
days of the republic and of freedom were past. 
Period of the During the interval between the second and third 
senate's ccnturies of the empire the obsequious senate exhibited 

greatest ao- r ^ 

tivity. its greatest activity. Thus, the senatus-consulta Trebelli- 

anum, Tertullianum, and Orphitianum were respectively 
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enacted in the reigns of Nero, Badrian, and Marcns Au- 
lelius. Seyeral others also were passed dniing this same 
period. Later we find the word "Oratio," a term 
applied to a written or verbal proposal made by the 
emperor to the senate, oyer the composition of a 
senatns-consultom : thus we find the expressions 
*K)ratio Seven," " Oratio CaracallfiB," and so of the other 
emperors. These were not senatus-consulta, but by 
the term Oratio is indicated the extent to which Hie 
emperor began to iirterfere with and even to usurp 
the legislation of the senate. (/) We find the ex- 
pression "senatus-consulta" still in use in the time of 
Diocletian, but the senate possessed no legislative 
power; it was permitted to give its counsel to the 
prince, but its pow and its glory were departed. 
The first two q^nturies of the emperors appear 
to have sufficed for its growth, its grandeur, and its 
decay. 

2. As to the mode of proceedinff in the senatorial J^?^®?^^^- 

'^ <j lating in the 

legislation, a few words must suffice. The proposed senate, 
law was introduced by the president of the senate, 
that is, by the party " qui senatus habebat," and was 
then submitted to discussion. This, it will be re- 
membered, was not the case with a law introduced 
into the comitia. The proposed law in the senate was 
also open to amendment, so that the satura by which 
the comitia was bound did not bind the senatus. Still, 
the president alone had the authority to introduce a 
motion for a new law, and he was said to advise for 
the other members of the assembly (ceterarum censio). 
The celebrated ceterarum censio that " Carthago de- 
lenda," will occur to the reader of Boman history. 

(/) See on this point Pachta vol. I. p. 522. 
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The senatus-consultum, as to its form, was not ex- 
.pressed as a lex or command, but, notwithstanding 
this, it had all the power of a lex properly so-called. 
It was, when passed, engraved on bi^ass or stone, and 
was as binding on the popultis as any law enacted in 
the comiUa centuriata. 
Names given 3. The scnatus-consultum was named after the con- 
consuita. snl who had advised the senate — senatiis censuit — or in 
other words, who had introduced the law. In the 
times of the empire it was named either after the 
magistrate who presided in the senate, or after the 
emperor who had advised the legislative act. Thus 
we have senatus-consulta named Tertullianum, Orphi- 
tianum, Trebellianum, and several others named after 
the magistrates presiding in the senate ; also senatus- 
consulta Neronianum and Claudiapum, which took 
their name from the emperors who made the motion 
for their introduction. But we find a single case in 
which the name of the party whose conduct had given 
rise to the senatus-consultum was attached to it, and 
this is the case of the celebrated senatus-consultum 
Macedonianum, by which a law was passed which still 
avails in those lands where the Eoman law is received, 
that a son who borrowed money without the consent 
of his father, was not bound either during his father's 
life, or after his father's death, to pay the amount lent. 
This senatus-consultum received its name, not from 
any consul nor from an emperor, but, "cum inter 
ceteras sceleris causas Maoedo, quas illi natura adminis- 
trabat, etiam aes alienum adhibuisset, &c.,"(^) which 
probably refers to a certain Macedo, a son who had 
murdered his &ther, and, as a warning and a memento, 
the name of the parricide was given to the law. 

ig) L. 1. de S. G. maced. 14. 6. 
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TITLE THIED. 
Of the Edicta Magistratuum, or the Jus Honorarium. 

Section YII. — Origin and extent of the Edict. 

This subject is one of great interest, and of the utmost importance of 
importance in the development of Eoman jurispru- 
dence. The harsh strict principles of the jm civile of 
the early Eomans, and their stem national law which 
had availed for centuries, were ameliorated by the in- 
troduction of the laws or edicts of the prsBtors. 

Dr. Maine is of qpinion that the principles of the jus 
gentium became active at Eome coeval with the growth 
of the doctrines of the Stoics ; that the jurists who 
belonged to this sect of philosophers believed; that 
as it was in the power and duty of a good man to 
regulate his conduct according to the rules of that 
primitive state which the Stoics denominated as ^ww 
or nature, so it was the duty of the praetors, as legis- 
lative organs of the state, by their edicts, to discover 
these original laws concealed in the jus gentium^ and 
to accomplish for the nation what a virtuous man 
should effect for himself. It must be added that, in 
addition to this, the spread of the Eoman empire, and 
the ever increasing intercourse of its citizens with 
other nations, rendered an exclusive adherence to the 
strict national rules of the jv^ civile impossible. But 
the following points merit our attention. 

1. It was an essential part of the prerogative of the 
principal Eoman magistrates, the majores magistratus^ 
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or the rrmgistratus populi Romani as they were called, 
that they should possess and exercise the jus edicendi. 
This was the right of publishing edicts which were 
binding by law upon thepopulus. It was not, however, 
the edict of every magistrate that possessed this high 
authority and importance, but only the edicts of those 
magistrates who possessed what was technically called 
a jurisdiction Thus, neither the consuls nor quaestors, 
the latter of whom, as is well known, had the charge of 
the treasury at Eome, possessed this jtis or right, but it 
belonged to the prsetors and to the sediles curules, 
who ranked next to them. An important passage 
of Gains throws great light upon this subject : he 
says "jusautem edicendi habent magistratus populi 
Eomani. Sed amplissimum jus est in edictis duorum 
preetorum, urbani et peregrini, qu^jnini in provinciis 
jurisdictionem prsesides earum habent ; item in edictis 
sedilium curulium, quorum jurisdictionem in provinciis 
populi Eomani qusestores habent ; nam in provinciis 
Csesaris omnino qusestores non mittuntur et ob id hoc 
edictum in his provinciis non proponitur." (A) 
jnrisdiotionof The lurisdictiou of the -ffidiles was much more 

the eediles. • . . , 

limited in the nature and sphere of its operation, but it 
may be said to have been more extensive in its applica- 
tion. Their jurisdiction extended especially over mar- 
kets and slaves, and questions which we should now 
designate by the term poUce. 

A similar authority, as Gains observes in the passage 
quoted above, was exercised in the provinces by the 
propraetors and the proconsuls and at a later period 
by the prsesides. The queestores enjoyed in the 
provinces the same authority and discharged the same 
functions as the ^diles in Eome. 

Grains I. sec. 6. 
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As an instance of the authority exercised by the Actio rediub- 
sediles at Eome, may be mentioned the ^^acUo redhihi- q^lJ^mmoiSi 
toria^'* and the ^^qaanUme quanti minoris actio aivejudi- "^^' 
cum.^^ These were both esdilitian actions. The former 
was the process employed by the purchaser against the 
seller to compel him to take back the article sold, on ac- 
count of some defect and to obtain the return of the pur- 
chase money. " Facta redhibitione omnia in integrum 
restituTintur, perinde atque si neque emtio neque Ten- 
ditio intercessisset." (i) The latter was an action similar 
in principle by which the seller was compelled to make 
a reduction in the price paid for an article, as, for ex- 
ample, a slave, on accoimt of some latent defect. Both 
actions were given by the sediles and must be brought 
within a short time after the transaction between the 
parties, the one within six months, and the other 
within a year. (/) 

But the edicts of the prsetors had a much larger Edicta 
and more important sphere of operation, and it is to ^^ °"*™' 
these that we must more especially refer. 

The edicts were sometimes said to be edicta repentina : Edicta 
that is to say, they were not perpetua^ they were mere 
notices, " quod prout res incidit," as Ulpian expresses 
it, (Jc) — ^rules made for concrete and single cases, as 
Cicero explains: "exoriturpeculiareedictumrepentinum 
ne quis frumentum de area tolleret ante quam cum decu- 
mano pactus esset." {I) It is not this edictum repentinum 
that plays so important a part in the Eoman law, but 
the edictum perpetuum — ^that which according to Ulpian's Edictum 

• •//•-I I* ' f J • • i perpetanm. 

expression is " id quod junsdictionis perpetuse causa 

(i) L. 13 8. 2. D. 41.2; 1. 19. D. 41.3. (fc) L. 7. pr. de juris d. 2. 1. 

(i) L. 1, sec. 1 ; 1. 38 pr. de eed. (l) Cic. in Ver. iii. o. 14, also As- 

ed. 21. 1 ; also Cic de off. iii. 17. See conins in Cornel, edictum perpetaum. 
also Pachta's Ins. vol. I. pp. 344 345. 

E 
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nan quod prout res incidit, in albo vel in charta vel in 
aUa materia propositum erit." {m) The edictum per- 
petuum was put forth by the prestor, at the commence- 
ment of his year of office ; and contained the normce or 
rules by which it was Hs intention to regulate his 
tribunal during the year of his magistracy. It was 
called an edictum perpetuum^ as Mr. G. Long correctly 
observes, " not because the rules which it contained 
were fixed, for this was not the fact ; nor is it the 
meaning of the Koman word perpetuum, which simply 
means continuous " and not perpetual in our sense ; 
but because every prsetor upon entering on his office, 
published his edict and thus the edicts flowed on so to 

Lex Cornelia, spcak in pcrpetuum or continuously, (n) At first, 
when the prsetor had made his edict, he was only 
morally bound to observe the rulea which it contained, 
but at a subsequent period, when this moral force was 
foimd too weak to bind these magistrates to their own 
rules, the inconvenience arising from the uncertainty 
of the law was removed by a special plebiscita passed 
in the year 687 a.xj.c, the lex Cornelia " de edictis 
perpetuis." This law bound the praetors to put forth 
their edicts in a definite form, and forbade their altering 
or extending the edict during the year of office, — " ut 
praetores ex edictis suis perpetuis jus dicerent, quae res 
cunctam gratiam ambitiosis pr^toribus, qui vaxie jus 
dicere solcbant, sustulit.'' [o) 

Edictum 2. Such then was the edictum perpetuum — ^a norma 

tralaticiam. 

or rule made to endure only for a year, and originaUy 
confined to that period. Each praetor made his own 
rule, which as far as he was concerned had the force of 

(tn) L. 7. pr. do juris D. 2. 1. (o) Ascon. in Cornel. (Orell. p. 58) 

{rC) Geo. Long's Lectures in the See especially Dio. Cass, xzxyi. 23. 
Middle Temple, 1846-7. 
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law, but only for his year of office. Hence Cicero uses 
the apt phrase "legem annuam diount esse " (p) as 
applicable to the edict. But, when the edict of a 
prsBtor was found to contain principles that were perma- 
nently useful, the succeeding preator was at liberty to 
adopt them and to incorporate them in his own edict. 
This is what is understood by the Edictum tralaticium: 
-^namely, the transferring of the edict of the previous 
prsetor by the new one into his own edict. It was upon 
this as a foimdation that the jtis hjonorarium arose, which J^ 5.°»or- 
was a combination of legal principles or propositions 
formed from the edicta tralaticia. It was, however, only 
those ^'qui honored gerunf^ that possessed this right. As 
the/e^ 5w^«^mm entitled thecivis to vote in the Comitia, 
so the jus honorarium gave the prsetor the right to 
promulge the edict. Nor was it the exercise of an 
usurped power on his part, but the exercise of a 
species of sovereignty legitimately derived from the 
people themselves. An absurd etymology or explana- 
tion is given of this term by Papinianus. He says 
" jus preetorium est, quod prsetores introduxerant adju- 
vandi, vel supplendi, vel corrigendi juris civiKs gratia, 
propter utilitatem publicam ; quod et honorarium dici- 
tur," and after this clear explanation he absurdly adds, 
"ac? honorem prcetorum sic nominatum.^^(q) It is strange 
that after so able an explanation of the jics honorarium^ 
so childish a derivation should have been given. The 
correct view is presented by Pomponius, in his cele- 
brated and able sketch of the history of Eoman law : 
" Eodem tempore et magistratus jura reddebant, et ut 
scirent cives, quod jus de quaque re quisque dicturus 
esset seque proBmuniret, edicta proponebant; quse 

(p) Cic. in Ver. i. 42. (g) L. 7. sec. 1. dejas. et jur. D. i. 1. 

e2 
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edicta prsBtorum yas honorarium constituemnt. Hono^ 
rarium dicitur^ quod ab honore prcetoris veneraV^ (r) A 
correct explanation is also given to us in a passage in the 
Institutes: "PrsBtorum quoque edicta non modicam 
juris obtinent auctoritatem. Hoc etiam/tt* honorarium 
solemus appellare, quod^ qui honores gerunt^ id est 
wagistratus^ auctoritatem huic juri dederunt. Pro- 
ponebant et sediles curules edictum de quibusdagi 
causis, quod edictum jus honorarii portio est." («) Those 
who bore honours in the state had given their sanction. 
Period when 3. ThQ JUS edicmdi, from the period of its commence- 
most active, mcut till its dcclinc, was employed with greater or less 
activity by the Eoman magistrates — ^the prsBtors and 
the eadiles. It was, however, in the sixth and seventh 
centuries of the state that it attained its greatest sway, 
not a very long period before the age of Cicero. At 
this time, and especially in the seventh century, the 
edict was employed for the purpose of making impor- 
tant reforms in the state, always proceeding upon the 
basis of the jus gentium. Till the period of the sixth 
and seventh centuries the edict gave rise to no legal 
reforms properly so called. Its office till then was 
simply to supply defects, to fill up gaps, so to speak, 
in the Eoman jurisprudence. When we come to tiie 
study of the various Divisions of the Eoman law after 
this period, we shall see to what an extent the prin- * 
ciples of the jus gentium and cequitas—or^ as we have 
elsewhere termed it, the universal element — ^was intro- 
duced, and we shall observe that it exerted the 
greatest possible influence. In a narrative left by 
Cicero, he informs us that the custom had been for the 
Eoman youths to study the laws of the twelve tables 

(r) L. 2. sec. 10. 1. 2. (s) Ins. Jus. lib. i. tit. 2. sec. 7. 
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in their schools; but now, he says, they learn the 
edicts of the prsetors. (t) 

In the century before Cicero's time, able jurists had 
flourished, but not one had busied himself with the 
edict. Their time and abilities had been employed in 
commenting upon and explaining the laws of the twelve 
tables, and upon the formulce used in the civil process 
of the state. Two contemporaries of Cicero — one an older 
the other a younger man — ^wrote upon the edict. Servius 
Sulpicius and Aulus Ofllius, the former, who was an 
elder friend of Cicero's, was the first scientific writer 
on the edict, and the latter jurist also wrote an exten- 
sive commentary upon the same subject. Pomponius 
informs us, "idem (that is Ofilius) edictum prsetoris 
primus diligenter composuit, nam ante eum Servius 
duos libras ad Brutum perquam brevissimos ad edictum 
subscriptos reliquit." (u) 

4. A most important epoch for the Jus honorarium saivims 
was the collecting and re-editing of the edicts by •^^^*^'"- 
Salvius Juliaaus, a distinguished jurist who flourished 
in the reign of Hadrian. We do not possess his edition 
of the edicts, but many fragments of it are contained 
in the Pandects. Each succeeding prsetor who felt that 
it was his duty to advance the legal reforms of his 
country, had added something to the general store of 
jurisprudence. In the course of time this gave 
rise to much inconvenience, and a consolidation 
of the body of edictal law must have become an abso- 
lute necessity. This was the work attempted and 
accomplished by Salvius Julianus. Eutropius, in his 
condensed history, says, that "Julianus sub divo 



(*) Cic. de legib. bk. i. c. 5. com- (u) L. 2. sec. 44. de orig. jur. i. 2. 

pare bk. ii. c. 23. 
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Hadriano edictum perpetmina composuit." (v) In 
the " Constitutio tanta," or ^' SefiwKcv " as it is called, 
which contains the Latin address of Jnstinian upon 
the publication of the Pandects, 533 a.d., and derives 
its name of " constitutio tanta " from the words by 
which the address is headed : " Tanta circa nos divinse 
humanitatis est providentia," &c. (w) — in this con- 
stitutio it is said that Julianus undertook this work by- 
imperial authority, " doctissimus Julianus id ipsum 
<, apparet dixisse, et ad imperiali auctoritate super exortis 
controversiis implorasse supplementum, et insuper 
Hadrianus pise memoriae, quique Praetorum annua 
edicta in brevem quendam coegit tractatum, optimum 
Julianum ad hoc assumens," &c. (x) In another passage 
it is std,ted of Salvius Julianus, " summee auctoritatis 
hominem et prsetoriani edicti ordinatorem?^ {y) Again, 
it is said, " et ipse Julianus, legum et edicti perpetui 
subtilissimus conditorP {z) If these expressions are 
carefully weighed, it will be clear that JuKanus did 
not write a commentary on the edict, as some have 
supposed, but that what is intended is, that he gave a 
new and consolidated edition of the edicts of the 
praetors. In the " constitutio tanta," as given in the 
Codex, we are informed by Justinian that the consoli- 
dation of the edict was done by Hadrian himself. He 
says, " et non ipse solus (^>., Julianus) sed et divus 
Hadrianus in compositione edicti et senatus-con- 
sulto."(;?2?) But this associating of the name of Hadrian 

(v) Entropins, 8. 9. (2) L. 2. cons, tanta, see. 18. ood. 

(«?) This "constitutio tanta" is to i. 17. 

be fonnd between the Institutes and (ze) L. 2. seo. 18. Cod. " de vetere 

the Digest in the Corpos juris civilis. jure enuo." i. 17. In this law in the 

(a;) Sec. 18 constituta tanta. codex we have the constitutio tanta 

(1/) L. 10. cod. in fin. " de condic. referred to above repeated and given 

• indeb. iv. 5." more in detail. 
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with Julianus can only mean that the work of the 
latter was done by public authority, and that as 
a consolidation of the edictal law under imperial 
sanction, it was given to the magistrates as an autho- 
rity by which, in the administration of justice, they 
were for the future to be bound. 

This revision and consolidation of the edicts thus ^lose of the 

, . exercise of 

became binding upon the prsetors, and was known as the the jus honor. 
edictum perpetuum. The magistrate had no longer any 
power to alter it by the promulgation of new rules. 
This important fact renders the time of the redaction of 
the edicts under Hadrian an epoch in* the history of 
the Eoman law. The Edict became the very vox viva 
of the law. Hence, after this period, the praetors ceased 
to be the active agents in the legal reforms of the state. 
Thus, this important magistrate, who during his brief 
year of office exercised in part the legislative sove- 
reignty of the people was, by this work of Julianus, 
from the time of Hadrian, deprived of his very 
large but beneficial authority. It may be observed 
that it is from this period the edict is called perpetuum 
in an entirely new sense. It was perpetuum in the 
sense of fixed^ that is, it was no longer in the praetor's 
power to make any alteration in. its condensed and 
stereotyped form. The top stone was put to the 
work of the praetors, and the jm honorarium^ which 
had been active from the time of Cicero to Hadrian, 
then ceased to exist. 

5. T\nBJus honorarium was of the most extraordinary importance of 
importance in the development of the Eoman Law. In honorarium. 
the place of the jus strictum there were introduced by 
means of the edict, the universal principles of the jus 
gentium^ the influence of which was increasingly felt 
in ever-widening circles. To the explanation and 
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illustration of these yaluable legal principles, as em- 
bodied in the edicts of the prsetors, the most distin- 
guished of the Boman jurists applied themselves. 
Upon opening the Pandects almost in any place the 
eye fells npon the names of Gains " ad Edictum pro- 
vinciale," or of Ulpianns or Fanlns "ad Edictum." 
A short account will show the importance which the 
Eoman jurists themselves attached to the edict. We 
may glance at some of the principal writers. Servius 
Sulpicius and his disciple, both of whom were contem- 
poraries of Cicero, we have already mentioned. Labeo, 
also in the time of Augustus, and Sabinus, the former 
the founder of the Proculian school, and the latter, 
a disciple of Capito, who wrote in the time of Tiberifls, ^ 
and gave the name of Sabinian to the opposite school, 
both wrote upon the edicts. "We have no extracts in the 
Pandects from the works of Labeo and Sabinus, since the 
edictum perpetuum of Julianus was not the work upon 
which they commented. But Gte^ius commented upon 
the Julian edict, and also upon the edicts before their 
consolidation under Hadrian. Pomponius wrote a 
great commentary on the edict, at least eighty-three 
books, as the eighty-third book is mentioned in the 
Pandects. XJlpian also wrote at least the same number 
of books on the edict. Paulus, the contemporary of 
XJlpian, wrote eighty books ; Furius, five books ; Satur- 
ninus at least ten books ; Papirius also twenty-five 
books — ^we have many extracts in the Pandects out of 
the twenty-fifth book. In fine, more than one-half 
of the Pandects is made up of extracts taken from the 
writers on the prsetorian edict. 
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Section VIII. — The Character and Importance of the 

Jus Honorarium* 

I. The entire structure of the ma honorarium is so character of 

, , • • the jufl honor- 

foreign to our modem notions, that it is not strange arinm. 

that it should have been found difficult to comprehend 
it fully and clearly. For centuries it was regarded as 
the product of the encroachment and deception of 
the praetors. Even Heineccius strenuously defended 
this view. That this perplexity and mistake should have 
arisen is not to be wondered at, since the magistratus 
populi Romani has been compared and confounded 
with our modem judge. But the office and authority 
of the Eoman praetor was of an entirely different 
nature. In his imperium he possessed, as we have 
already stated, a species of sovereignty. It would be 
much more correct to liken the praetor to a modem 
civil ruler or prince, than to a civil magistrate or 
judge. Papinianus, in a passage already quoted, indi- 
cates with wonderful precision the authority and 
dignity of the praetorian jus: "Jus praetorium est, 
quod praetores introduxerunt adjuvandi^ vel supplendiy 
vel corrigendi juris civilis gratia^ propter uUlitatem puh^ 
licam ; quod et honorarium dicitur." And Marcianus, 
in a pithy sentence, condenses the spirit of the above 
explanation : " Nam et ipsum jus honorarium viva vox 
est juris civilis.^^ (a) The Koman jurists are full of 
praise as to this viva or vivida vox, and their conception 
of its true nature and importance is sufficient to refute 
the incorrect opinion of Heineccius, and of others who 
have since embraced his views. 

(a) L. 7. 8. dc just, et jure, I. 1. 
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Advimtageeof j^ would be Well for US if we were in a condi- 

the edict. 

tion, in onr legislation, to attain to something like the 
wholesome exercise of the authority of the praetor. It 
is very certain that we are not. Every year in Eome 
there was a new prsetor, who was deskous that his 
name should be handed down to posterity as a bene- 
&ctor to his country. This he did not hope to accom- 
plish by usurpation or by the sword, but by a pro- 
longed and careful preparatory study of the laws of his 
. country, so that when his year of office arrived he might 
lay as it we^ a poUshed stone upon that symmetrical 
pile of legislation which bad been the work of a long 
line of illustrious predecessors. If he succeeded in the 
exercise of his juB edicendi^ his name became associated 
with the jurisprudence of his country. His successor 
in his edict would incorporate the new rule, if it were 
valuable, and in his turn sanction afresh the extension 
of some principle derived from the ju^ gentium. In 
other words, he would practically apply those principles 
' of equity and justice which he believed to belong to no 
age and to no country, but to be rooted and grounded 
in that moral nature which has been given to man by 
the Great Supreme Himself. If, on the other hand, 
the praetor did not succeed, his legislative act fell 
to the ground. A most important check upon the 
legislation of the praetors arose from the feet that the 
magistrate, aftea* his year of office, and at any subse- 
quent period, couldbeproceededagaiastupon the ground 
of his own edict. This is expressed in one of the titles 
in the Pandects : " qtiod quisque juris in alterum statuerity 
ut ipse eodem jure utatur.^^ (aa) We may easily imagine 
what a check this would be on the legislative adminis- 

(od) Lib. n. Tit. iii. D. 
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tration of the prsetors. XJlpian, upon this, says, "Hoc 
edictuin summam habet eequitatem et sine cujnsquam 
indignatione justa." (b) How different is it with the 
legislation of modem times. What difficulty to get 
rid of a law that is even acknowledged to be bad. What 
inconsistencies and contradictions pervade our statutes. 
Who amongst us can claim to possess a knowledge 
approaching to strict accuracy of our legal principles 
or our laws ? 

Again, the legislation of the praetors was always of a 
nature homogeneous to the laws already in existence. 
How very different is it with us ; we are always striving 
for some new thing, rather than for the development of 
acknowledged principles, and the result is that our 
law is full of flaws and inconsistencies. But it could 
not be so in the exercise of the jus honorarium. By 
virtue of the imperium the preetors advanced step by 
step in practical legislation at Eome, until their system 
attained a symmetry and a perfection which has secured 
for ages the admiration of mankind. 

II. The practical importance of the jm honorarium itsimportance 
consisted in this, that it was always softening the rigor p^^*'*^^"^- 
of the jv^s civile^ and advancing the gradual triumph of 
the principles of the /w^ gentium. XJlpian, quoting Celsus, 
said it was the cultivation of the '' ars boni et cequV^c) 
— ^the gradual smoothing of the asperities of the original 
national law. Before the appearance of this new insti- 
tution, the jus striatum universally prevailed at Eome. 
Finally, it was the introduction of the universal element 
by means of the praetorian jus edicendi that raised the 
Eoman law to the position it occupied not only in 
Eome, but which it still holds in Europe, and seems 

(b) Titulus and 1. 1. pr. " quod quia (c) L. 1. see. 1. d. ju8. et jur. 1. 1, 
&o. n. 2. 
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destined to occupy in fature times in civilized nations. 
The caxefiil study of the results of the exercise of the 
ju^ honorarium will be found ftdly to justify what may 
appear to some an exaggerated view. The aim of the 
preetors was always to realize the idea of cBquitas, and 
to do this by means of practical useful legislation. They 
did not strive for a mere ideal equit^ but confined 
their exertions to the moulding, the applying, and the 
establishing the laws of the Jus gentium to the real 
exigencies of common life in a powerful and constantly 
growing nation. With these facts before us, it must 
be evident at a glance that it is impossible to set 
too high a value on this jus honorarium so long and 
admirably developed by means of the jus edicendi of the 
Eoman praetors. 



Section IX. — The more recent treatment of the 

Prcetorian Law. 

fixtenaive If the work of Salvius Julianus had been preserved, 

a^^-jl we should now possess in his compilation a complete 
Benred. Specimen, or rather exemplar, of the prsetorian law. 
But we do not possess this great work, nor have we 
the edicts in their entire form. Still, many fragments 
of the edicts are found stored in the treasures of the 
Pandects. Fortunately, the Koman jurists who have 
preserved these fragments, have given them to us 
in the ipsissima verba of the preetors. One half, or 
about that proportion, of the Pandects, consists of 
extracts from the edicts, or excerpts aud commentaries 
relating thereto. To such a degree is this the case, 
that we are able, to some extent, to restore the 
edicts as they were consolidated in the Julian edition. 
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As the principal sources of the Boman law were the Efforts made 
laws of the twelve tables and the edicts of the praetors, edicts, 
it is quite natural that strenuous exertions should have 
been made to reconstruct them in their original form. 
We have already made reference to what has been 
done in this respect in regard to the twelve tables ; a 
brief review of the efforts made to restore the edicts 
shall close the present title, 

Guil. Eanchin, in the 16th century, laboured to 
do this and 4;o arrange them, in a work entitled 
" Edictum perpetuum restitutum," Paris, 1597. He 
was succeeded in his efforts by Jacob. Gothofredus, 
who attempted the same in his " Fontes quatuor juris 
civilis," already refered to. A third effort, which, it 
is to be regretted, was not completed, was made by 
Heineccius. His intention was to restore the edicts, 
aad to make a commentary upon them. The work, as 
far as it was accomplished by Heineccius, will be 
found in the second part of his posthumous writings, 
"Edict, perpet. ord., &c., pars prima et secunda.*'(a) 
What Heineccius left incomplete, has been accom- 
plished by a Dutch jurist, De Weyhe, libri tres edicti, 
&c., Cell. Lun. 1821. Van Eeenan, also a young Dutch 
jurist, in "Fontes tres juris civilis Eomani antiqui," 
1840, p. 11 sq., has endeavoured with much ability to 
present the edicts of the praetors in their original 
form, (b) 

(a) See also Abr. Willing "Frag- (b) G. 0. J. Van Beenan in C. A. 

menta edicti perpetoi," Franeqn., Den. Tex. " Fontes tres, Ac.," Ams- 
1733-4. tel. 1840. Syo. p. 41. 
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IMPERIAL OONSTITUTIOXS. 



TITLE FOUETH. 



Of the CojfSTiTUTioNs OP THE Empeboes, 



Section X. — General historical remarks. 



Ancient right I. The right of putting forth imperial constitutions is 
acknowledged to have been as old as the empire itself. 
Et prime quidem temporibus Divi Augusti, mox deinde 
Claudii, Edictis eorum erat interdictum*, &c. (a) Al- 
though Gains only mentions a three-fold way in which 
this right was exercised, we must add another term to 
the formula as given by him : ^^ Constitutio piincipis 
(says he) est quod imperator decreto vel edicto vel 
ej)istula, constituit. Nee umquam dubitatum est, quin 
id legis vicem optineat, cum ipse imperator per legem 
imperium accipiat." (b) To these must be added the 
mandata. The distinction between these was the 
following : 

1. The leges edictales were imperial constitutions 
published with a view to a legal reform, and by these 
a new legal norma or rule was established. It was the 
assumption of the jm edicendi by the imperator as 
the chief magistratus populi Romani. 

2. Rescripta. — This was a term applied to the 
resolutions or answers made by the emperor to any 
legal question which had been submitted to him. 
Upon a question, accompanied by a petition, being sub- 
mitted to the emperor, he granted a formal authoritative 
answer. When this reply was published, which was 
frequently the case, the answer to the question ob- 
tained the binding force and power of law. 



lieges 
edictales 



Bescripta. 



(a) L. 2. pr. ad. S. C. Vel. D. 16. 1. (b) Gaius, I. 5. 
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3. The decreta were decisions which the emperor as Deoreta. 
supreme judge gave in cases submitted to his decision. 
These decisions often contained rules applicable not 
only to the actual case submitted, but were held to be 
applicable to other similar cases when they arose. It 

was thus that the decreta^ when published, obtained 
also the authority of law. That the princeps had thus 
the right to act as the highest judge was never doubted 
by the Eomans. 

4. The mandata were instructions given by the em- Mandata. 
perors to the imperial ftinctionaries in the provinces. 

In the provinces of the people the pro-consuls and 
the pro-prsetors had authority as magistrates of the 
popdu. Eomanu, ; but in the m>^l p^ces 
the legati and other imperial officers governed. These 
officers of the princeps received from the emperor 
rules to guide them in concrete cases. As, for example, 
in the case of military testaments, as XJlpian informs 
us, " Militibus liberam testamenti fectionem primus 
quidem Divus Julius Ceesar concessit, sed ea concessio 
temporalis erat, postea vero primus Divus Titus dedit: 
post hoc Domitianus ; postea Divus Nerva plemssimam 
indulgentiam in milites contulit, eamque et Trajanus se- 
cutus est, et exinde mandatis inseri coepit caput tale."((?) 

These arose out of special cases, and were not in- 
tended as acts of legislation; but when in the decision 
of the concrete case a new legal rule was laid down, 
and the decretum was published, this principle or rule 
became binding as a law for other cases also. 

II. In the first two centuries of the Empire, new The Oratio of 
edicts with a view to the establishment of legal ppTO^(Stti™ 
rules were of very rare occurrence. The Eomans at ^^ ^<^^^^ 

(c) L. 1. do test. mil. D. 29. 1. 
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this period were fer too republican in their views readily 
to allow of such a stretcji of monarchical power. The 
cnstom was for the Emperor to send an oratio to the 
senate, and the law based on it assumed the form of a 
senatus-consultum. This was also the case with 
many important legal reforms, and the leges edictales 
were then scarcely known. But the rescripta and 
the decretaj as mentioned by both Gains and Ulpian, 
became of more frequent occurrence. 

It was in the time of Diocletian that this state of 
things was altered, the republic was crushed, and the 
leges edictales had become the usual mode in which the 
emperor exercised his power. The lex edictalisj how- 
ever, must not be confounded with the edictal law of the 
praetors, being the same name for quite a different mode 
of exercising legislative power. The emperors claimed 
the right of establishing edictal law by virtue of their 
supreme and sovereign power. The terms they employ, 
which are preserved in the Codex, prove this. Justioian 
says, " hanc edictalem legem in orbem terrarum poni- 
mus." (d) Again the Emp. Leo. " Hac edictali lege 
in perpetuimi valitura sancimus." (e) Again, Honorius 
and Theodosius say, "Igitur in perpetuum edictali 
lege sancimus." (/) It is probable that the last two 
extracts give the usual forms of expression employed 
by the Emperors. Thus the Edicts of the praetors 
having entirely ceased, as had also the reponsa pru- 
Lex regia. deutum, the principal source of law after the time of 
Diocletian, became the kges edictales of the emperors. 
III. We have already referred to the so-called 
" Constitutio tanta" which was the Latin address put 
forth by Justinian on the publication of the Pandects, 

(d) L. 29. 0. d. test. vi. 28. (f) L. 13. C. quod com eo. iv. 27. 

(e) L. 6. C. d. sec. imp. y. 9. 
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now to be found immediately before the Digest in the 
printed editions. Another constitution may be also 
mentioned here which immediately precedes the " Con- 
stitutio tanta ; " this is called the *^ Constitutio T)eo 
auctore," and was published by Justinian previously to 
the Digest, of which it contains the conception. Both 
of these constitutions may be found in the Codex in 
leges 1 and 2, ^^de vetere jure enucleando, &c." 
book I title 17. In these imperial Constitutions 
Justinian discusses the question as to the power and 
authority by which the emperors claimed the right 
to promulge new laws. This right he refers in the 
most distinct terms to a certain le:x! regia. In the 
" Constitutio Deo auctore " he says "Quam enim %^ 
antiqua^ quce regia nuncupabatur^ omne jus omnisque 
potestas populi Eomani in imperatoriam translata sunt 
potestatem, &c." {g) Again in the Institutes he says 
" Sed et quod principi placuit, legis habet vigorem ; 
quum lege regia quee de eju^imperio lata est, populus ei 
et in eum omne imperium suum et potestatem conces- 
sit." (h) It has been thought ty some that Justinian 
makes this assertion of a lex regia having conferred 
this power upon the emperors in consequence of a state- 
ment made by TJlpian, who in almost the same words as 
those above quoted from the Institutes says " Quod prin- 
cipi placuit, legis habet vigorem ; utpote quum lege regia 
quee de imperio ejus lata est, populus ei et in eum omne 
suum imperium et potestatem conferat."(«) There is 
no doubt now that Justinian was mistaken as to the 
existence of a lex regia which permanently and finally 
conveyed the entire legislative power of the populus to 
the monarch. No such law has been discovered and it 

{g) L, 1. C. d. vet. jur. enuc. 1. 17. (i) L. 1. D. const, prin. 1. 4. 

(7i) Inst. lib. I. tit. 2. sec. 6. 

F 
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is now quite certain that no sucli law ever existed. 
The lex regia which Justinian misunderstood was not a 
law by which the Eepublic was changed into a mon- 
archy — ^not a law which conveyed the legislative power 
from the people to the monarch, but a lex by which at 
the commencement of each reign the imperium was 
conveyed to the individual ruler. It was a lex de imperio^ 
by which the monarch for the time being was invested 
with legislative power, which must precede the exercise 
of such power to render it legitimate and valid. Prac- 
tically, some of the emperors did not regard this lex^ 
but seized upon the imperium and mounted to power 
as they were best able. It was a legislative authority 
conferred similarly to the capitulation of the German 
emperors, on which occasion the oath was administered 
to them, and from which period their power commenced. 
So the lex regia of the Romans was not a law passed 
once for all, but a law enacted afresh for each suc- 
ceeding emperor. * * 

1. That this view is correct appears from the histori- 
imperio. cal conuection of thi§ peculiar imperial legislative 
power. In the time of the ancient Roman reges^ their 
authority dated only from the period of the passing of 
the law which invested them with royal authority. It 
was the lex which made the rex. Again in order to 
invest the magistrate with legislative power, subse- 
quently to the period of the kings, there was invari- 
ably afea? passedinthe curia, ^'deimperio; " hence it seems 
perfectly natural to conclude that a principle so deeply 
rooted in the Roman law, and of which other illustra- 
tions might be adduced, would continue operative 
as far as possible in the times of the emperors. The 
discovery of the treatise of Cicero entitled '^ de repub- 
lica" has removed much doubt which previously existed 
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upon the subject, and this treatise contains much 
valuable information with regard to the present 

topic, (y) 

2. We have a fragment of this lex regia preserved 
in the ^' lex de imperio Vespmiani^'^^ a relic found in 
Eome in the 14th century and still preserved there. 
This fragment contains a lex properly so called, and 
not a senatus-consultum, as has been erroneously 
supposed, in consequence of the passage in Tacitus 
in which he says " eo senatus die, quo de imperio 
Yespasiani censebant." (Jc) This lex empowered Yespa- 
sian to conclude alliances, to originate senatus-consulta, 
to elevate persons to magisterial and senatorial rank, to 
put forward ordinances having the power of law, &c. 
It was certainly a lex not made for future emperors, 
but for Yespasian alone^ and hence we may infer 
that a similar lex was passed in every like case- 
This relic probably preserves the form which was 
usually employed for each succeeding Eoman emperor. 

3. Gains also in a passage in his Institutes ftdly 
confirms this view. Speaking of the imperial power, 
he says, '' Constitutio principis est quod imperator de- 
creto vel edicto vel epistula constituit. Nee umquam 
dubitatum est, quin id legis vicem optineat, cum ipse 
imperator per legem imperium accipiat^ (I) When the 
expression of Gains, ''per legem imperium accipiat^^^ is 
carefully weighed, it strongly supports our view, and 
entirely explains and coincides with the words of Ul- 
pian at a later period already quoted, " utpote quum 
lege rege quce de imperio ejus^ &c." {m) From these con- 

(j) Cic. de rep. bk. II. 13. 17. 18. galia. p. 221. sqq. and Fnchta's Inst. 

20. 21. vol. I. 382. 

(fe) Tacit. Hisfc. IV. 6. See also (0 Gains I. 5. 

Haubold's Spangenberg monnm. le- (m) L. 1. pr. I), cons. prin. 1. 4. 

f2 
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siderations we may conclude that the lex regia was a 
law passed for each single prince, with the special 
object of endowing him with the imperium. But when 
the power of the monarch increased, and the old 
republican principles of popular freedom languished, 
— ^probably about the close of the first century of the 
empire — the lex regia^ which had been the expression 
of the popular power, was, entirely superseded by the 
decrees of the senate. 



Section XI. — Of the Imperial Constitutions. 

In the times of the classical jurists no official collection 
of the imperial constitutions existed, these constitutions 
being woven into the works of the jurists themselves. Of 
these legal treatises we have several. The first was 
made by Papinianus, under the "Divi Fratres," a 
phrase applied to Marcus Antoninus and Yerus. Pa- 
pinianus, who wrote about 161 A.n., left twenty books 
on these imperial constitutions. Julius Paulus made 
also a collection of the imperial decreta^ from which 
there are many extracts found in the Pandects. Later 
came the codices, which is a term applied to collections 
of imperial constitutions. Of these, composed at 
different periods, we find there were four, namely, 
1 — ^The Codex Gregorianus, 2 — ^The Codex Hermo- 
genianus, 3 — ^The Codex Theodosianus, 4 — ^The Codex 
Justinianus. 
Codex Gre- I. The Codcx Gregorianus and the Codex Hermo- 
CodexHerao-g^^^^^s ^^ usually mentioned together, the Codex 
genianus. Grcgorianus being always placed first. This fact 
determines the legal relations of these imperial collec- 
tions : that the Codex Gregorianus was the priacipal 
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work, and that the Codex Hermogenianus was intended 
to be merely supplementary. It explains also the reason 
why they were always mentioned together. So far as 
we are acquainted with these codes, this explanation 
is fully confirmed. The Codex Gregorianus contains 
all the most important imperial constitutions published 
during the reigns of Trajan and Hadrian, until Dio- 
cletian and Maximian inclusive. This comprises a 
period extending from about a.d. 98 till about A.n. 300. 
The Codex Hermogenianus also contains selections 
from constitutions during this same period, from the 
very earliest, but it extends beyond the time of Dio- 
cletian and Maximian to the end of the reign of Con- 
stantine. Thus the Codex Hermogenianus reaches 
over a period both earlier and later than the Codex 
Gregorianus. 

The external divisions of the Codex Gregorianus Their divisiona 
indicate that it was the older work. It was divided 
into books, of which we know there were at least thir- 
teen^ as we are in the possession of extracts out of the 
13th book. These books are arranged in titles, and 
under these titles the constitutions are chronologically 
disposed. 

The Codex Hemiogenianus, on the other hand, does 
not appear to have been divided into books, but simply 
iato titles, whilst these titles have the same rubrics or 
inscriptions as the Codex Gregorianus. These facts 
seem very clearly to indicate that the Codex Hermo- 
genianus was intended to be supplementary to the 
Codex Gregorianus. 

The time when these works were published seems 
doubtfal. The Codex Gregorianus is certainly before 
Constantino, whilst the Codex Hermogenianus was 
probably compiled in this time of that emperor. The 
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Codex Hermogenianus takes its name from thecompiler, 
Hermogenianus, who is tlie youngest jurist mentioned 
in the Pandects. He flourished in the time of Con- 
stantino. 

These codes were not put forth publka auctoritate^ 
but on account of their great importance they were con- 
stantly quoted in the tribunals, and their validity was 
admitted by later emperors, as if they had proceeded 
from public authority. Their contents also, for the 
most part, are in our possession. But unfortunately, 
no MS. of them in their original form has been found. 
They have also come to us through a very impure 
channel, having formed the basis of the West Gothic 
legislation. 
Bpeviariuin When Alarfc in the sixth century founded the West 
Gothic kingdom, he allowed the conquered Eomans to 
retain their own laws. The Germans in that kingdom 
lived under German law, and the subject Eomans 
were permitted to live under Eoman law. The same, 
also, was the case with the East Goths and with the 
Burgundians. 

The codes above referred to are found in this 
"Breviariun^ Alaricianimi," as it is called, published 
in the year 506 a.d., a legal work which contains also 
other important relics of Eoman law. 

In this *^Breviarium Alaricianum" a two-fold division 
is made, and the words jura and leges are used to mark 
this division. 

The term jura was used to denote those portions of 
the West Gothic code derived from the " Institutes of 
Gains," the " Fragmenta Ulpiani," and the " Pauli 
sententisB receptee;" whilst under the rubric leges there 
came the Codex Gregorianus, and the Codex Hermo- 
genianus. It is, however, certain that in the " Bre- 
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viarium Alariciamim " as we now possess it, we 
have not these two codes entire, so that we may 
probably conclude that we have not the whole of this 
^' Breviarium Alaricianum." From certain sources 
besides the West Gothic Code we possess the means of 
ascertaining partially the contents of the Codex Greg- 
orianus and the Codex Hermogenianus. One important 
recent discovery, the " Vaticana Fragmenta," as they 
have been named, affords valuable aid for the verifica- 
tion and correction of these codes, and the editions now 
published, with additions and corrections, have super- 
seded and rendered older editions of the codes for criti- 
cal purposes entirely useless, (a) Much that we find in 
these codes is repeated in the Codex Justinianus; but the 
form in which the constitutions appeared in the early 
codes was varied in the later legislation of Justinian. 

The only entire edition of the Breviarium Alarici-5^^*\°^?°^*^^® 
anum, until recently was that of Sichard, pubhshed 
in Basle, 1528. A new and valuable critical edition, 
as we have already said, has entirely superseded this, 
published by ^^Haenel, Lex Eom. Visigothorum ad 
LXXVI. libror manuscrip. fidem recognovit, etc." 
Lips. 1847 — 49. (b) This edition contains the follow- 
ing constituent parts of the "Breviarium Alaricianum" 
in the following order : 1 — ^Theodosianus Codex ; 2 — 
Novelise of Theodosius the second, Valentinian the 
third, Marcian, Majorian, and Severus ; 3 — The Insti- 
tutes of Gains ; 4 — ^The receptee sententiae of Paulus, 
in five books ; 5 — ^Thirteen titles of the Codex Gregori- 

■ 

(a) The so-called "Vaticana Frag- which has since clang to these frag- 

menta" were discovered by Mai, and meni^s, see on this Puchta's Instit. 

published at Bome in- 1823, 8vo., and vol. I. pp. 305, 306. 
also at Paris in the same year; sub- (b) See Vangerow's Pandekten, p. 

sequently at Berlin, in 1824, 8vo., 7 et seq., vol. I. for valuable no- 

with the title * * Fragmenta Vaticana, " tices of the literature. 
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anus ; 6— Two titles of the Codex Kermogemanus; 7 — 
A small fiagment from Papinian's responsa. 

The two codices are also to be found in Schulting's 
Jurispr. vet. antej. pp. 683 — 718, and in the carefully 
edited Berlin edition, by Hugo, of the pre-Justioian 
law, torn. I. p. 265 sqq. Also in the second part of 
the Bonn Corp. jur. civ. antej., 1837, by G. Haenel. 
Codex II. The Codex Theodosianus was published in 

"*' the time of Theodosius II. This code was intended 
for the eastern empire. In the year 429 a.d. a com- 
mission of eight men were appointed to make a collec- 
tion of the imperial constitutions, after the pattern of 
the Gregorian and Hermogenian Codes, to extend from 
the time of Constantino, when these codes were com- 
pleted, to that of Theodosius II and Valentinian III. 
"Ad similitudinem Gregoriani atque Hermogeniani 
^codicis cunctas coUigi constitutiones decernimus, quas 
Constantinus inclytus et post eum divi principes nosque 
tulimus, edictorum viribus aut sacra generalitate sub- 
nixas." (c) 

To these eight persons, who are called illtistres 
and specfabileSj an advocate was also added. In the 
year 435 this commission was superseded, and a new 
one consisting of sixteen persons, partly illustres and 
partly spectabiles were authorized to proceed with the 
unfinished work. In 438 a.d. the latter commission 
completed its task, when the Emperor Theodosius II 
gave both his sanction and his name to the work. In 
February of the same year the code was promulged ; 
when it was ordained that it should come into operation 
from the 1st of June in the following year, 439, and 
was pronounced to be the alone source of the jm prin- 

(c) L. 5. L. 6. Cod. Theo. D. const, princ. (recently discovered). 
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cipale jfrom the time of Constantine till the period of 
,its publication. In 438 the new code was sent to Eome, 
where it was received and published at once by acclama- 
. tion in the senate. 

This work was originally possessed by us in a very 
imperfect form, but through recent disccrveries much 
has been restored. A genuine fragment referred to 
above was discovered in the Ambrosian Library in 
Milan, by Clossius, in the year 1820. It is an im- 
perfect MS. of the Breviarium, and contains the pro- 
tocol of the senate in which the Codex Theodosianus 
was published ; a register of the rubrics of the Codex 
Theodosianus contained in the Breviarium, with several 
interpolated additions taken jfrom the genuine Codex ; 
also the Codex of the Breviarium as far as the fourth 
title of the second book. This was published by 
Clossius in 1824. 

But the most important discovery was made by Pey- 
ron in Turin, and by Bandi von Besme, who in 1820 
found forty-four leaves of a MS. rescriptus of the 
genuine Codex Theodosianus, part of which was pub- 
lished in 1823; the portion subsequently discovered by 
Bandi von Besme, and which had been overlooked m 
1820 by Peyron, was published in 1843. It is still a 
matter of deep regret that we do not possess a complete 
copy of the Codex Theodosianus. About two-thirds 
of the entire code are saved; one-third of which 
is derived jfrom the Breviarium Alaricianum, and the 
remainder from the newly discovered sources just 
mentioned. 

The Codex Theodosianus was divided into sixteen ^^ divisionB. 
books, which were again subdivided into titles. The 
matter is distributed under these titles chronologi- 
cally ; whilst the constitutions of the emperors from 
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Constantine till Theodosins II are presented in their 
original and complete form. Without this Codex Theo- 
dosianus a deep and thorough acquaintance with the 
existing Codex Justinianns would be impossible. 
Hence, it is fortunate that so much has been preserved, 
although thrbugh the corruption of the MS. and the 
ravages of time much has been lost. That we shall ever 
possess a complete exemplar is now very improbable. 

As to the editions of the Codex Theodosianus, there 
are two especially deserving of notice. Amongst the 
older editions is that of Jacobus Gothofredus the cele- 
brated French Jurist, and the author of the "Quatuor 
Fontes." It was edited after the death of Gotho- 

* fredus by A. Marville, Lyons, 1665, folio, 6 vols., 

and subsequently by Bitter, Leipsic, 1736 — 45, folio. 
This is a most learned and acute work, and contains 
an excellent commentary. The later and more perfect 
edition' is that of Gustav. Heenel in the Eoman edition 
of the "corp. jur. civ antej." 1842. This is the critical 
edition, and is enriched by the new discoveries above 
alluded to made in Milan and Turin. 
Codex Jus- III. The Codex Justinianus was published in the year 

timanusof629 g^g ^,p. ^ ig not Supplemental to the Codex Theo- 
dosianus as this latter code was to the Codex Gre- 
gorianus and the Codex Hermogenianus. In this work 
which was published scarcely two years after Justinian 
became emperor, the plan intended was, to include all 
that might be useful and practical from the earliest im- 
perial constitutions in the time of Hadrian until the time 
of Justinian himself. This codex superseded the Codices 
Gregorianus, Hermogenianus, and Theodosianus, and 
contained not only the Leges generales, but also the 
rescripta of all the emperors from Hadrian to Justinian. 
The new constitution was published the 7th of April 
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529 A.D., and came into operation on the 21st of the 
same month. It was contained in twelve books, and 
was quite a distinct work from the codex contained in the 
body of legislation now known by the name of the 
« corpus juris civiUs." 

In the constitutio, "Hsec qusB necessario,"of the 13th 
Feb., 528, in which the plan of the work was submitted 
to the senate, ten men are mentioned by name to 
whom this work was confided. Among them appears 
for the first time the iUustrious name of Tribonian, but 
only as a simple member of the commission ; the name 
of Theophilus the celebrated professor of law at Con- 
stantinople is also mentioned in this commission. 



TITLE FIFTH. 



Law PROCEEDING FROM THE JuRIS-CONSULTI, EeSPONSA 

ET SENTENTLaE PrUDENTUM. 

Section XII. — Law proceeding from the Juris-conmlU 

in general : — Historical review. 

I. In the first century of the Eoman State there Historical 
was no jurisprudence, no science of law, and no legal ^ 
records or settled forms of process. The pontifices 
preserved in the arcana of their own minds the peculiar 
legal rules observed. They were the sacred hierarchs 
who held the keys of the mysteries, or rather the mir- 
rors in which were alone reflected the indistinct and 
mysterious forms and observances of the law as then 
known and obeyed. The establishment of more cer- 
tain rules by the introduction of the laws of the twelve 
tables did not entirely change this state of things. 
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The administration of justice and the esoteric doc- 
trines relating to forms and legal process, were still sur- 
rounded by all the solemnities that could be invented or 
preserved by a powerful priesthood, a peculiarity which 
lasted uninterruptedly for several centuries. The jus 
Papirianum did not explore this realm of mystery ; for 
it was merely a collection of the laws of the kings, and 
cannot be regarded as a scientific work on law. Of 
jurisprudence in the strict acceptation of the term, of 
civil process and of scientific jurists, in the early period 
of Eome, nothing can be said, as neither the one nor the 
other existed. 
Appius II. Livy informs us that in the middle of the fifth 

century of the State, Appius Claudius disclosed the 
forms of action {legis actiones) and the days on which 
legal proceedings might lawfully be proceeded with or 
on which they must be deferred {dies fasti et nefasti) 
knowledge which had hitherto alone been pos- 
sessed by the pontifices. Livy in the well-known 
passage properly treats this as an important' discovery. 
It was, in his language, the publication of the jus civile^ 
which had been hitherto hidden "in penetralibus pon- 
tificum."(a) Pomponius, also mentions this disclosure 
in the following passage: "Postea quum Appius Clau- 
dius proposuisset et ad formam redegisset has actiones, 
Cneius Flavins scriba ejus, libertini filius, surreptum 
fo'Jrwm populo tradidit; et adeo gratum fuit id munus 
populo, ut tribunus plebis fieret, et senator, et sedilis cu- 
rulis. Hie liber, qui actiones continet, appeUatur jus 
civile Flavianum, sicut ille jus civile Papirianum; nam 
nee Cneius Flavins de suo quidquam adjecit libro. {V) 
From Cneius Flavins this publication came to be called 

(a) Liv. IX. 46. (b) L. 2. sec. 7. D. orig. jur. 1. 2. 
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jm Flavianum. Pliny also states that this knowledge of 
the mysteries of the law was obtained upon the advice of 
Appius, and through the attention of Flavins, who was- 
his scribe, "cujus hortatu exceperat eos dies,"(c?) This 
does not quite agree with the statement above quoted 
from Pomponius, in which he is charged with having 
stolen his information {surreptum librum). The gene- 
ral opinion, however, is that Appius Claudius Ceecus, 
a man of patrician rank, was the real author, and that 
Cneius Flavins was the person through whom the in- 
formation was communicated to the people. One thing 
at least does not admit of the slightest doubt, that the 
discovery formed a most important epoch iii the history 
of Eoman jurisprudence, and that from this period the 
mysteries of the law no longer lay concealed in the 
breasts of the pontifices. It is supposed that the work 
of Flavins on the '' dies fasU^^ and the "dies nefasti^^ 
was published by him upon his elevation to the curule 
eedileship. A further work was written by Appius 
Claudius entitled " de usurpationibus." In the time of 
Pomponius, who flourished under Hadrian, this work 
was only known by name, {d) 

A second epoch occurred at the end of the fifth cen- Tiberius 
tury, when a plebeian, Tiberius Coruncanius, was ^°"^°"^^^ 
elevated to the rank of pontifex maximus. He made 
great alterations in the law by allowing any one of the 
populus who was qualified publicly to respond: that is, 
to give legal advice and opinions on previously sub- 
mitted judicial questions, (e) " Et quidem (says Pom- * 



(c) Pliny His. Nat. lib. 33. c. 1. des Bom. Rechts," sec. 51. p. 8. Bonn, 
See also Gio. de Oratore I. 41. and 1846. 

• Oio. ad Attic. VI. epis. 1. Puchta's (e) L. 2. eecs. 35, 38. de orig. jur. 1. 

Inst, vol.1, p. 314. 2. Cic. de Drat. lib. IH. 43. 

(d) See alpo Sells '* Qnellenkunde 



78 THE WORK OF SEXTUS iEJLIUS CATUS. 

ponius) ex omnibus qui scientiam nacti sunt, ante 
Tiberium Coruncanium pubKce professum neminem 
traditur ; ceteri autem ad hunc vel in latenti jus civile 
retinere cogitabant, solumque consultatoribus vacare 
potius, quam discere yolentibus se prsestabant." Again 
he says — "Post bos fait Tiberius Coruncanius, ut 
dixi, qui primus profiteri coepit ; cujus tamen scriptum 
nullum extat, sed responsa complura et memorabilia 
ejus faerunt." 
jufl MiiAiixna. lu the middle of the sixth century the first really 
legal work appeared. This was the work of Sextus 
u3Elius Catus who was consul in 566 and censor 560- 
Of him Pomponius says — "Augescente civitate, quia 
deerant quasdam genera agendi, non post multum tem- 
poris spatium Sextus u3Elius alias actiones composuit 
et librum populo dedit, qui appellatur jm ^lianum.^^ 
(/) This work was said to be triperUta^ or to consist 
of three parts. First, it contained the twelve tables : 
second, an interpretation of the laws of the twelve 
tables : and, third, a collection and explanation of the 
legis actiones. It is from this time that the Eomans 
themselves reckoned that their jurisprudence properly 
commenced. Till this period the doctrines of the law, 
and the administration of justice belonged exclusively 
to the pontiff. Pomponius, in his interesting sketch of 
Eoman legal history, says — "Sextum ^lium etiam 
Ennius laudavit, et extat illius liber, qui inscribitur 
tripertita; qui liber veluti cunabula juris continet. 
Tripertita autem dicitur, quoniam lege duodecim tabu- 
larum prseposita jungitur interpretatio, idem subtexitur 
legis actio." {g) 



if) L. 2. de orig. jur. 1. 2. {g) L. 1. sec. 38. id. 1. 2. 
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III. At the end of the sixth century of the State, Eiseofthe 

1-1 '11 J* nj"* 1^* Juris-oonsulti. 

there arose a special class of^en called jiins-consmti, 
who made it the business of their lives to study the 
doctrines of the law, and from the knowledge obtained 
by their studies, derived an honourable support. These 
pursuits in the course of time came to be regarded as 
a step towards the magistracy. We must not, however, 
compare the pursuits and studies of these juris-consulti, 
with the studies and objects of ambition pursued by 
the jurists of the present day. The student of the law 
with us labours to become a-isuccessful advocate, and 
hopes to obtain a judgeship. This was not the case 
with the Eoman juris-consulti. As the rule the Eoman 
praetors were not juris-consults, but statesmen. The 
study of the doctrines of the law, was not absolutely 
necessary for the prsetor ; nor was the advocate 
essentially a jurist, Cicero, who was an advocate, 
contrasted himself with the juris-consulti. In the 
time of Cicero, at the end of the Eepublic in addition 
to great literary activity the principal duties of the 
juris-consulti were respondere^ scribere^ and cavere. 

Bespondere, as already explained, was to give legal Respondere. 
opinions, and this was the special and essential occu- 
pation of the juris-consulti. It was one also of more 
importance, if possible, than with us ; as in certain 
cases the party who appealed to a judex, or who, as it 
was technically expresse*d, ventured in judicium^ if he 
appealed from the interdict of the prsetor, was visited 
with heavy penalties. It was the orator that made the 
speech in court, the juris-consult did not appear either 
as patron or orator before the tribunal of justice. 

The term scrihere^ related to the work which was scnbere. 
done by the juris-consult, or by his scribe, under his 
direction, to use a modem term, as a kind of notary. 
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For example, the drawing up of wills and contracts, 
and the composition of ot^jer legal documents, (h) 
Cavere. The exprcssiou cavere was applied to the cautelce 

and clausula or to the necessary cautions to be observed, 
and the operative words in contracts and other legal 
documents. But by far the most important part of the 
duty of the juris-consulti was included under what 
is implied by the term respondere (Licet consulere? — 
consule, Licebit.) (^) We are indebted to Cicero for 
much valuable information on all these points. In 
speaking of the juris-consulti, he usually treats them 
with great respect, but there is one passage in which 
he heaps mockery upon them, and expresses the most 
bitter scorn. In another, however, of his works, he is 
not so severe, and states that they were an important 
class of men. (/ ) At the end of this period the juris- 
consulti grew to much importance. They were, as al- 
ready said, neither judges nor advocates, but when they 
agreed, or held a common opinion on a definite point 
of law, this was for all practical purposes regarded as 
binding. It was the auctoritas juris peritorum. The 
importance of their opinions on any point of the jus 
civile in which they were agreed, is plainly indicated by 
Cicero in his enumeration of the sources of the law. 
These he denotes as ^' leges, senatus-consulta, res judi- 
catse, juris peritorum auctoritas^ edicta magistratuum, 
mos, aequitas." (Jc) 
The classical 4. Thcsc vetcrcs juris-cousulti^ as they were called 
Eraian^iaw.^ by the Eomans themselves, who lived in the two last 
centuries of the Eepublic, were men of distinguished 
abilities and attained to great authority. But by far 

(t) Cic.de off. ii. 19. Franc. 1592, p. 331. 

(i) Cio. pro Mur. c. 12. Hor. Sat. (fc) Cio. de finib. lib. iv. 27. 

n. 2. 192. BrisBon de fonnuliaXII. ed. (Z) Oic. Topic, c. 5. 
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the most distinguished jurists, were those who flour* 
ished in the period of the eqapire extending from the 
time of Augustus to the Emperor Severus. During 
these two centuries the jurisprudence of Eome, attained 
to its greatest perfection. This was the epoch or age 
known as the classical, and it was then that the most 
distinguished of the Eoman jurists flourished. A long 
chain of illustrious men succeeded each other, exhibit- 
ing a degree of mental power and learning that has 
called forth the admiration of succeeding ages. From 
Labeo under Augustus, to Paulus, Ulpian, and Modes- 
tinus, there wus a succession of the most distinguished 
men, who for their acuteness, their ability to solve 
legal questions, and the terse \elegance with which they 
could express legal ideas, may be taken as patterns 
by all future lawyers. They were not only great as 
theorists, but they were eminent as practical jurists. 
During the whole of this epoch, the theoretical was 
combiQed with the practical, and jurisprudence at- 
tained its cubninating point in the history of the world. 
The records of this period furnish a sharp rebuke to 
those who suppose that a great lawyer is to be made 
by exclusive attention to practice and to rules of pro- 
cedure. The union of the two elements, the practical 
and the theoretical, advanced these men to positions of 
great importance, and to elevated rank in the state. This 
was the case with both Ulpian and Paulus,* both of whom 
obtained the high office of prcefecU prcetorio. The 
separation of the statesman from the lawyer was avoided 
at Rome, and the result was that on account of their 
profound study, and their incomparable abilities, the 
advice and opinions of these men had Eventually as 
much authority as the law itself. The veteres juris- 
consulti in their day possessed a growing influence, but 

G 
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their opinions were not anthoritative. Like the 
opinions of Cicero, they possessed great moral weight, 
but they were not legally binding. In the first cen- 
tury of the emperors a great change took place. The 
influence and the power of the jurists grew so rapidly, 
that at last these men attained the very summit of 
influence and of power— an influence possessed 
by the jurist at no other time and with no other 
people. 
Decline of the y. After the time of Severus, the brilliant period 

Buiuan Law. ^ -*- 

of ckssical jurisprudence so remarkable in the history 
of civilization was followed by a gloom the most pro- 
found. With the age of Ulpian, and of Paulus his 
contemporary, and that of Modestinus, the illustrious 
disciple of Ulpian, the giant race of jurists passed away. 
Modestinus closed the series, and no great jurist arose 
after his time. This period in its full development had 
extended over a space of about four centuries — the two 
closing centuries of the Eepublic, and the first two 
centuries of the empire. During the whole of this 
time great jurists succeeded each other exhibiting 
increasing brilliancy, until the power of the Eoman 
intellect seemed to have exhausted itself in the person 
of Modestinus the last renowned lawyer of this race. 
After the time of Alexander Severus, and for the three 
following centuries, such was the exhaustion and dark,- 
ness of the legal intellect, that it produced no great 
men and no new legal creation. During the reigns of 
Diocletian and of Constantine the writings of these 
lawyers obtained their greatest authority. From the 
period of Diocletian, the two great authorities for the 
jurist, were the jura^ or the writings of former jurists, 
and the imperial constitutions. The/wra remained as 
the alone sources of the law. 
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At the commencement of the fifth century Borne was The "citation 

. . • . law" of Val- 

snnk so low that it was not in a condition to modify in entinian m. 
any way the opinions of the great jurists. About the be- 
ginning of the year 426 Valentinian III established 
what Hugo, a German jurist, has named the "citation 
law" (Citirgesetz) a term which has since come into 
universal adoption with continental civilians. 

This " citation law " was a singular conception, as 
the following account will shew. Valentinian III 
established a collegium^ or commission of great deceased 
jurists, who were supposed to utter their grave opinions 
by means of their writings. For this purpose he selected 
five, namely. Gains, TRmilius Papinianus, Julius Paulus, 
Domitius Ulpianus, and Herennius Modestinus. The 
writings of these five jurists were to be used for all 
purposes of practice, and to be regarded as official 
publications, or declarations of the existing law. If 
upon any point they differed the majority was to de- 
cide. If there were for example three for opinion A, 
and two for opinion B, the decision was for the opinion 
A, as the correct one. If one authority was silent, and 
the remaining four were equally divided, or if three of 
the authorities were silent, and the remaining two 
were divided, in both these cases the opinion that 
Papinianus defended prevailed. If Papinianus was 
silent and the authorities were equally divided then it 
was left to the judex to follow which opinion he 
pleased. 

It was remarkable that Valentinian should have se- 
lected only five jurists out of the many who had fiour- 
ished from the times of Augustus to his own. His 
selection of these five, and the prominence given to 
Papinian, was as though he had founded a commis- 
sion, with Papinian for the president, giving to him 

g2 
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the casting yote. (m) This remarkable "citation law" 
was promulged in the following words : " Papiniani, 
Panli, Gaii, TJlpiani, atque Modestini scripta universa 
firmamns ita, ut Gaium, qusB Panlum, XJlpianum et 
cunctos comitetur auctoritas, lectionesqne ex omni ejus 
opere recitentur. Eorum quoque scientiam, quorum 
tractatus atque sententias prsedicti omnes suis operibus 
miscuerunt, ratam esse censemus, ut Scsevolee, Sabini, 
Juliani, atque Marcelli, omniumque quos illi celebra- 
runt, si tamen eorum libri propter antiquitatis incertum 
codicum coUatione firmentur. XJbi autem diversse sen- 
tentise proferuntur, potior numertis vincat auctorum yel si 
Humerus cequalis sit, ejus partis prcecedat auctoritas, in 
qua excellentis ingenii vir Papinianus emineat, qui ut 
singulos vincitj ita cedit duobus. Notas etiam Pauli 
atque Ulpiani in Papiniani corpus factas (sicut dudum 
statutum est) praecipimus infirmari. XJbi autem 
pares eorum sententisB recitantur, quorum par cen- 
setur auctoritas, quod sequi debeat, eligat moderatio 
judicantis. Pauli quoque sententias semper valere 
praecipimus." 
Set affide by Justinian Subsequently decided that the method of 
this " citation law " was defective^ and a violation of 
all principle, and ordered a selection to be made from 
the writings of all the great jurists ; n(tt only from the 
five eminent men just mentioned, but from the legal 
writings of the jurists contained in more than two 
thousand books, and by this famous collection, at present 
contained in the Pandects, the "citation law" of Valen- 
tinian III was superseded. 



(m) Cod. Theo. 1. 3. d. resp. pnid. i. 4. 
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Section XIII. — The Jus respondendi. 

We come now to the consideration of the responsa Responsa pm. 
prudentium^ in the strict and limited acceptation of the the strict 
term. Although we possess a number of passages ®®°*®* 
which throw light upon this subject, the exact time 
and means by which the juris-consulti obtained this 
authority is a problem which hitherto no one has been 
able to solve. In the days of the republic, and before 
the age of Augustus, there was no jus respondendi 
in the full and matured form in which it afterwards 
appeared ; nor was there any special concession made 
to the responsa. The jurists were accustomed to make 
them, but they possessed no binding authority. These 
responsa consisted of information in respect to legal 
matters given orally by the juris-consulti before the 
tribunal, or presented by them in writing. Augustus 
first established this peculiar authority and as prin- 
ceps ordained that the responsa should be made in 
writing, and that they should be handed in to the 
tribunal sealed, {a) Such responsa were binding 
on the judge, so far as they were not opposed by 
others similarly expressed and presented. The 
responsa are not to be considered as introducing prin- 
ciples entirely new, but simply as containing the strict 
and logical development of that which was actually ac- 
knowledged, and which already existed in the legal 
consciousness of the people. By the responsa the jus 
civile uttered its voice. Hence this deliberate mode 
of expression on the part of the juris-consulti^ these re- 
sponsa prudentium^ were denoted in an especial manner 
by the name oijus civile^ in the strict sense of the term. 

(<i) Sohourl Inatit. p. 17. 
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What the edict of the prsBtor did for the development 
of the jus gentium^ was now done by the responses of 
the juris-consulti for the jus civile, (b) This is the 
spirit of the remarks of Pomponius, who says, "His 
legibns (XII tab.) latis ccepit, nt naturaliter evenire 
solet, nt interpretatio desideraret pmdentinm anctori- 
tate necessariam esse dispntationem fori. Hsec dispn- 
tatio et hoc jns, qnod sine scripto venit, compositnm a 
prudentibns, propria parte aliqua non appellatur, nt 
ceterse partes jnris suis nominibns designantur, datis 
propriis nominibns ceteris partibns ; sed communi nomine 
appellatur ju8 civile?'^ {c) Again he says, " Ita in civitate 
nostra ant jnre, id est lege constitnitnr, ant Q^tproprium 
JUS civile^ quod sine scripto in sola prudentium interpreta- 
Uone consisUtP (d) Again, Papinianns says, ''Jus 
autem civile est, qnod ex legibns, Plebiscitis, senatns- 
consnltis decretis principum, auctoritate prudentium 
venit." (e) 
Augufltus In the time of the Emperor Angnstns the ex- 

grantB tn© jus , , . 

respondendi clnsivc right to the JUS rcspondcndi was granted by 

as an aot of. -liij i. j* i.i.T_'' 

grace. imperial patent, and as an act oi grace to \u!d juris-con- 

sulti. The cardinal passage in which we j&nd this re- 
lated, is given by Pomponins in the following words : 
" Massnrins Sabinns in eqnestri ordine ftiit, et pnblice 
primns respondit, posteaqne hoc coepit beneflcinm dari 
a Tiberio Ceesare ; hoc tamen illi concessnm erat. Et 
nt obiter sciamns, ante tempera Angnsti pnblici res- 
pondendi jns non a Principibns dabatnr, sedqnifldnciam 
stndiomm snomm habebant, consnlentibns responde- 
bant. Neqne responsa ntiqne signata dabant, sed ple- 



(b) See MarezoU. p. 51. o. 16. Festus snb voo. reeeptum, sec. 

(c) L. 2. sec. 5. 1. 7. sec. 12. d. jus 8. Ins. de jur. nat. I. 2. 

jure I. 1. (6) L. 7. pr. d. jns. et jnre. 1. 1. 

(d) Compare also Cio. de offic. IH. 
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rumque judicibus ipsi scribebant, aut testabantur, qui 
illos consulebant. Primus Divu% Augustm^ ut major 
juris auctoritas haheretur^ conatituiU ut ex auctoritate^ 
ejus responderent Et ex illo tempore peti hoc pro 
beneficio coepit, et ideo optimus Princeps Hadrianus, 
quum ab eo viri prsetorii peterent, ut sibi liceret res- 
pondere, rescripsit iis; hoc non peti, sed pr^stari solere; 
et ideo, si quis fiduciam sui haberet, delectari, si populo 
ad respondendum se prsBpararet. Ergo Sabino conces- 
sum est a Tiberio Ceesare, ut populo responderet, &c." 
(/) Thus, from the time of Augustus the reapoma 
prudentium were made, as if in the name of the emperor 
himself, as Pomponius says, '^ Ut ex auctoritate ejus 
responderent^^ This satisfactorily explains what Gains 
says, that when the prudentes agreed, their opinion 
obtained as law — " leffis vicem opUnet?^ 

That these jurists who had the imperial patent should Testimony of 
have possessed so high an authority, and that these 
opinions should have gained such weight, as so strik- 
ingly recorded by Pomponius, seem to us, at least with 
our modem notions, an unaccountable arrangement. 
Gkius, however, distinctly states, that one of the sources 
of jura is responsts prudentium [g) to which he subse- 
quently adds, that "Eesponsa prudentium sunt senten- 
tiee et opiniones eorum quibus permissum est jura 
condere^ quorum omnium si in unum sententisB concur- 
rant, id quod ita sentiunt, legis vicem optinetJ^ (h) Here 
it should be observed that ^^the answers of the juris- 
prudents were not merely the decisions and opinions of 
persons who were authorised to determine the law." 
They were more than this, for they constituted a legisla- 
tive organ. As the preetors wrought upon the basis of the 

(/) L. 2. 860. 47. d. orig. jut. I. 2. (h) GaiuB I. sec. 6, also Ids. Jug. 

(g) Gaius I. sec. 2. sec. 8. (I. 2) 
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jus gentium^ so the jurisprudent founded a new law upon 
the basis of the jus civile. The term " eondere^^ as used 
by Gains and Justinian, means more than to determine^ it 
signifies to found and to establish; and this is the expla- 
nation given by distinguished continental jurists, who 
render it by the words grunden^ errichten^ which is 
agreeable to the use of the word by the Boman jurists. 
They apply it to the forming of civitateSj regna^ and to 
the establishing of a testamentum. The phrases they 
employ are '^civitates condiy^ ^'regna c(mdita^^ '^condidit 
testamentum,^^ (J) And hence, Justinian, in the "Con- 
stitutio Deo auctore," (/ ) and again in the " Constitutio 
tanta " (k) speaks of the " responsa prudentiunC^ as a 
source of law that must be respected. In a word, they 
were sententice and opiniones^ not only that determined 
concrete cases of litigation, but which based and estab- 
lished new laws. 
Probably a I. Qaius, in the passage just quoted, introduces a 
jurig-coMnitL rescript of Hadrian, in which he states, that if the 
juris-consulti agreed in their responsa^ then, also, for 
other cases they should obtain the binding force of law; 
but that, if they did not thus agree, the judge was not 
to be bound. Gains says, "Quorum omnium si in 
untim sententiee concurrant, id quod ita sentiunt, legis 
vicem optmet ; si vero dissentiunt, judici licet quam 
velit sententiam sequi : idque resoripto divi Hadriani 
significatur." [l) How was it to be known whether 
they all agreed? Although we have no information to 
enable us to answer this question with certainty, it 
has been suggested that a collegium or commission of 
juris-consulti existed by the appointment of the empe- 

(t) Sec. 11. Jus. n. 1. L. 5. Dig. I. Qc) Const, tanta. sec. 20. 

L L. 27. God. VI. 23. (7) Gaius L sec. 7. 

( j) Const. Deo auct. sec. 4. 
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ror, to whom controverted points were submitted, and 
that when this collegium was unanimous in its deci- 
sion upon any point, this opinion was binding for all 
future cases, but that when there was not an unani- 
mous opinion, the prevailing one, that is the opinion of 
the majority, had only moral andnotlegal force. If such 
an arrangement existed, it would not seem so strange 
that the opinions expressed unanimously by such a 
collegium of distinguished juris-consulti should be 
binding upon the judge. It should, however, be noted 
that there is not a trace in our authorities to sustain 
this hypothesis, although there is nothing to contra- 
dict it. It may be that the Eoman writers are silent 
about this collegium^ as it was an institution so simple 
and so well known. The "citation law" of Valentinian 
III would not seem so strange, if such a collegium of 
living jurists had already existed. Otherwise a colle- 
gium of deceased jurists pronouncing their opinions by 
their writings, was a strange and remarkable idea. The 
careful examination of the "citation law" contained in 
the' Codex Theodosianus, will perhaps be foimd to add 
force to this hypothesis, (m) 

II. Pomponius informs us that the responsa were Besponsa 
signata. "Neque responsa utique signata dabant, 
sed plerumque judicibus ipsi scribebant, aut testaban- 
tur, qui illos consulebant. Primus Divus Augustus, &c." 
{n) It was the responsa signata that must be respected. 
When a continental jurist gives his opinion, it is 
usually given under his seal, and some persons have 
supposed that this custom has been derived from the 
Eomans. But this notion of sealing was quite foreign 
to the Eomans, and the meaning of signata is, that 

(m) L. 3. Th. d. rcspon prad. I. (n) L. 2. sue. 47. d. oiig. jar. 

4. 8oe above sec. 12. I. 2« 
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Gloee of the 
jus respon- 
dendi. 



the document containing the opinion was closed. It 
was a means of closing, as, for example, will hereafter 
be seen was also the case with the Eoman testament. 
Thus, the responsa was to. be delivered closed to the 
judge by means of a seal or seals, and the inquiring 
party handed it to the judge to be opened by him. In 
brief, it would appear, that a discussion must have 
taken place in the collegium of the juris-consulU^ and 
that the opinion when arrived at was not disclosed to 
the party seeking it in the first instance, but presented, 
signata or closed, to the judge, who first communicated 
to the parties interested the opinions of the prudentes. 
This is considered as the correct explaoation of the 
expression responsa signata. 

III. When the race of great jurists ceased, this 
collegium must also have ceased, and it is probable 
that after the time of Severus the jm respondendi^ had 
entirely disappeared. Still there is said to be a faint 
trace of it under Constantius, as a writer of that age 
mentions one Innocentius as possessing the/t^ respon- 
dendi. [o) But the exact truth is that after the time of 
the classical jurists the jus respondendi was really lost. 



Section XIV. — Of the different Schools or Sects of 

Roman Jurists, 



The soholffi 

jnris-consnl- 

tomm. 



I. The scholcBj as Gains names them, or sects of the 
Eoman jurists, arose in the time of Augustus. Before 
the reign of this emperor, although diversities of opinion 
existed, there were no distinct sects. In the reign 
of Augustus, two great jurists flourished : Antistius 



(o) Zimmerm. Bechte Geschichte 204. note 20. 
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Labco, a scholar of Trebatius the son of Quintus, also 
a jurist, who had accompanied Brutus and Cassius to 
the battle of Philippi, and who after the loss of free- 
dom would not survive the republic ; (a) and Caius 
Ateius Capito, a scholar of Ofllus : these founded the two 
great sects of Eoman jurists. Pomponius says, " Hi 
duoprimum veluU diversas aectds fecerunty These two 
ornaments of the law were influenced in their views 
by the political circumstances of the times, {b) Labeo^ 
as might be supposed, was a friend to the repubUc 
and opposed the ambition of Augustus. He was a 
profound philosopher and lawyer and resisted the flat- 
tering advances made to him by Augustus. Pomponius 
briefly marks their peculiarities ; "nam Ateius Capito 
in his, qiLce ei tradita fuerant^ perseverabat \ Labeo 
ingenii qualitate et flducia doctrinse, qui et ceteris 
operis sapientisB operam dederatj plurima innovare insti- 
tuiV^ (c) An interesting portrait is preserved of 
Labeo, drawn by his opponent Capito, and preserved 
by Gellius. Capito says, " Labeonem legum atque 
morum populi romani jurisque civilis doctum apprime 
ftiisse ; sed agitabat hominem libertas qusedam nimia 
et vecors, usque eo ut D. Augusto jam principe et 
rempublicam obtinente, ratum tamen pensumque nihil 
haberet, nisi quod justum sanctumque esse in romanis 
antiquitatibus legisset." [d) 

Capito in political sentiment was quite opposed 
to Labeo, and this political bias exerted a great influ- 
ence on the formation and early history of the two 
schools. As a politician he was not so highly esteemed 
as Labeo, but as a philosopher and learned man, he was 

(a) Appian de bell. civ. IV. 135. (c) L. 2. sec. 47. d. orig jnr. I. 2. 

See also Puohtaliistit. vol. I. 445. (<2) A. Gellius N. A. XJII. o. 10 

(6) Tao. Annal. UI. 65. c. 12. 
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his equal, strictly interpreting the law as he had fonnd 
it: — as Pompf>nius says, " Quw ei tradita fuerant perse- 
verahatP In a word, as we express it, Capito kept to 
the letter of the law, whilst Labeo with greater free- 
dom and tmrestrainedness deduced his arguments 
from the nature and essence of things, {e) Gellius 
gives an interesting description of the mental status of 
Labeo. " Labeo Antistius juris quidem civilis disci- 
plinam principali studio exercuit, et consulentibus de 
jure publico responsitavit,. ceterarum quoque bona- 
rum artiimi nou expers fiiit, et in grammaticam sese 
atque dialecticam literasque antiquiores altioresque 
penetraverat, latinarumque vocum engines rationesque 
percalluerat, eaque praecipue scientia, nd enodandos 
pUrosque juris laqueos utebatur.^^ (/) 
Nameg of the H. Both of theso men gathered around them a troop 

BOnools and 

their origin, of auditores^ amougst whom were men of the greatest 
ability ; hence there arose two distinguished sects or 
schools of jurists, which were named not after the 
founders themselves but after two of their most illus- 
trious scholars. The school of Capito took its name 
from his disciple M. Sabinus : " Et ita Ateio Capitoni 
Massurius Sabinus successit . . . Massurius Sabinus in 
equestri ordini ftiit, et publico primus respondit:" (y) 
whilst the doctrines of Labeo were defended by Nerva, 
who was succeeded by Proculus, from whom the school 
of Labeo was named. These great men and their 
successors were the means of continuing for a long 
time the distinctions, and we may add the disputes, of 
these sects. Pomponius again says, '^Labeoni Nerva 
(sticcessit) adhuc eas dissentiones auxerunt Nervce 



(e) MarezoU Instit. p. 67. Annal. III. c. 70. Macr. Saturn. 7.13. 

(/) A. Gel. Xin. u. 10. X. 20. Tac. {g) L. 47. d. orig. jur. I. 3. 
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succes^it Proculus. Fuit eodem tempore et Nerva filius. 
(h) Thus two schools of jurists were founded which 
flourished for nearly two hundred years, the schola 
Proculianorum (or Proculeianorum), which represented 
the opinions of Labeo, and the schola Sabinianorum 
or Cassiana, named after Massurius Sabinus and Cas- 
sius Longinus, which inculcated and defended the 
opinions of Capito. The bias of the two sects was 
similar to that of their respective masters. The Sabi- 
nian school clung to the. letter of the law : to the 
objective external proof, and in their controversies 
show great acuteness. The Proculians used greater 
freedom aad derived arguments from the nature, 
the appropriateness, and utility of the law itself. This 
perhaps does not exactly agree with Pomponius, .who 
says of Labeo, the foimder of this school, " Labeo in- 
genii qualitate et flducia doctrinse, qui et ceteris operis 
sapientisB operam dederat, plurima innovare instituit, 
(^) but it expresses the essential characteristic of his 
school. 

III. Pomponius, in the lex II. " de oriff. lur.," so Distrnguished 

. . /» ... jnriBtB of both 

often quoted, gives, a list of the most distinguished Bchoois. 
men of both the schools, from their very commence- 
ment till his own time, and there is no reason to doubt 
the accuracy of his account. To the Proculian school 
belonged not only Nerva the father, but a son of the 
same name — "Fuit eodem tempore Nerva Alius" — ^who 
became distinguished at the early age of seventeen 
years, at which youthful period he made legal responses 
— " qua setate (annis decem et septem) aut paulo majore 
fertur Nerva Alius et publice de jure responsitasse" (/) 



Qi) L. 47. id. ( j) L. 2. sec. 47. d. orig. jnr. I. 

(i) L. 2. sec. 47. d. orig. jnr. I. 2. 2. L. 1. sec. d. postul. IH. 1 
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— Pegasus, Celsus the feither, Celsus the son, and 
Neratius Prisons. To the Sabinian school belonged 
Massnrins Sabinus, after whom the school was named ; 
Cains Cassins Longinns, from whom the name Gas- 
siana was derived ; Cselins Sabinus ; Prisons Javolenus ; 
Abumus; Valens; Tuscianus; and Salvius Julianus, 
the great jurist who compiled the Edict. "NervsB 
(says Pomponius) successit Proculns. Fuit eodem 
tempore et Nerva filius. Fuit et alius Longinns ex 
equestri quidem ordine, qui postea ad Prseturam usque 
pervenit. Sed Proculi auctoritas major fuit^ nam etiam 
plurimum potuit, appellatique sunt partim Cassiani, 
Proculiani ; quae origo a Capitone et Labeone coeperat. 
Cassio Ceelius Sabinus successit, qui plurimum tem- 
poribus Vespasiani potuit ; Proculo Pegasus, qui tem- 
poribus Vespasiani Preefectus Urbi fuit ; Cselio Sabiao 
Prisons Javolenus ; Pegaso Celsus ; patri Celso Celsus 
filius et Prisons Neratius, qui utrique Consules ftierunt, 
Celsus quidem et it«rum; Javoleno Prisco Abumus 
Valens et Tuscianus, item Salvius Julianus." (k) 
Gains omitted ^^ the abovo enumeration the name of Gains does 
not appear, and for this two reasons may be assigned. 
One is that Pomponius wrote in the time of Hadrian, 
which was before the period of Gains ; the other is 
that Gains did not live in Eome and was probably a 
provincial jurist. That Gains belonged to the Sabinian 
school he himself often aflSrms. When speaking of 
this school he uses the phrases ^^ nostri prceceptores^'^^ 
" no8trce scholce auctores^^ whilst when speaking of the 
jurists of the Proculian school, he uses the phrase 
diverscB scholce auctores.'^^ {I) 

(k) L'. 2. sec. 47. d. orig. jur. I. 2. znr Kunde des r6m. Bechts." Ab- 
(l) See especially on the distinc- theilung I. 
tion of the sects, Dirksen " Beitr&ge 



LITERARY ACTIVITY OF THE ROMAN JURISTS. 95 

IV. After the time of Antoninus Pins and Pomponins i>eoiine of the 

schools. 

the distinction between the schools lost its importance 
and the brilliant men of the succeeding age belonged 
to neither of the schools. Such was the case with 
Papinianus, Paulus, and Ulpian who flou^hed in the 
time of Severus. They were attached to neither of 
the sects, and the school controversies of the former 
age so keenly discussed ceased to be of importance. 
Many of the distinctions and disputes of the Proculians 
and Sabinians, originating as they probably did mainly 
in political causes, are even now very interesting, as 
we find them preserved in the pages of Gains and the 
Pandects. 



Section XV. — Of the Literary Activity of the Roman 

Jurists. 

I. In the early period of Eome no literary activity ^^ ^® *""® ^^ 
manifested itself among the jurists in relation to the 
science of law. Jurisprudence as a science did not 
exist ; and we find nothing similar to that zeal in the 
study of the law which so strikingly characterized the 
Eoman lawyers in subsequent ages. It was not till the 
sixth century of the state, that there were indications 
of that literature which so brilliantly illuminated future 
times. In the first half of this century appeared the 
jm civile Papirianum^ a collection of the leges regice ; 
the jus civile Flavianum^ a work on the formulce ; and 
the jvs Mlianum^ which may be regarded as a second 
part of the last-named work. But at the close of the 
sixth century came the two Catos — ^Marcus Porcius 
Cato, sumamed Censorinus, who was consul 559, 
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censor 570, and who died 605. He was the "princeps 
Porciaa familiee " and renowned as a statesman, an orator, 
and a jurist. His son also worthily succeeded him 
Marcus Porcius Cato, known as Cato the yoimger, 
to distiQgui^ him from his father, who is called the 
elder Cato. '^ Deinde (says Pomponius) Marcus Cato, 
princeps PorcisB famUiee, cujus et libri extant ; sed 
plurimi filii ejus, ex quibus ceteri oriuntur." Aulus 
Oellius and Festus mention both these great men. (a) 
At the beginning of the seventh century flourished M. 
Manilius Nepos, M. Junius Brutus, and Publius Mucins 
Sc8Bvola who was consul in 621 and pontifex maximus 
in the 623rd year of the state. The last is not to be 
confounded with Q. Mucins Scsevola, who was son of 
the above Publius Mucins Scaevola. The writings of 
the father were much quoted and are mentioned by 
Cicero. Of these three lawyers Pomponius says, that 
they had written many books on the jus civile^ and laid 
the foundation for its scientific exposition. '^ Post hos 
(/. e. the Catos) fuerunt Publius Mucins et Brutus, et 
Manilius qui fundaverunt jus civile. Ex his Publius 
Mucins etiam decern libellos reliquit, Brutus septem^ 
Manilius tres\ et extant volumina scripta ManiKi 
monumenta. lUi duo consulares fuenmt Brutus prseto- 
rius, Publius autem Mucins etiam pontifex maxi- 
mus." {V) In the middle of the seventh century 
flourished Quintus Mucins Scsevola, who wrote upon 
the whole jtcs civile in eighteen books. He was a 
most distinguished jurist, and the son of Publius 
Scaevola, already mentioned. The Eoman law was first 



(a) L. 2. sec. 38. d. orig. jur. I. 2. (b) L. 2. sec. 39. d. orig. jur. I. 2. 

A. Gell. Noo. At. Xm. 10. Festus d. Cic. de Orat. I. 56. II. 55. Cic. pro 

verb. sig. sub voce Mundus. See also Olnentio. c. 51. Topica. 4. 8. 
sec. 12 above. 
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systematically treated by him. As Pomponius ex- 
presses it "Quintus Mucins, Publii filius, pontifex 
maximus, jus civile primm constituit^ generatim in 
libros XVIII redigendo." (c) Later Eoman jurists 
wrote commentaries on this book of Quintus Mucins 
Scse vola. Pomponius himself wrote thirty-nine books on 
the work of Sceevola entitled " ad Quintum Mucium." 
Modestinus also wrote " ad Q. Mucium," from which 
it is evident that Mucins was treated as the coryphsens 
of the law. 

At the close of the seventh century a.u.c, Servius SerniM 
Sulpicius Eufiis flourished. He is often men- 
tioned by Cicero as the princeps of juris-consults. 
This great man held it to be a disgrace for a noble not 
to be a jurist — ^Hurpe esse patricio et nobili et causas 
oranti jus, in quo versaretur, ignorare." He left be- 
hind him one hundred and eighty lihri on the law, 
and was the first who wrote upon the Edict, {d) We 
have no quotation from the writings of Servius Sul- 
picius himself in the Digest, but his opinions are 
often referred to by the jurists whose works are ex- 
tracted in the Pandects. Servius Sulpicius was a 
scholar of C. Aquilius GaUus, who was a contemporary 
of Cicero and preetor in the year a.u.c. 688. Sulpicius 
was also a close personal friend of Cicero and is often 
mentioned by subsequent jurists. The formulae of Aq. 
Gallus were regarded as very important, and were 
named after him as stipulatio aquiliana^ andpostuma 
aquiliana. 

Another distinguished juridical writer of this period Auitw Ofiiius. 
was Aulus Ofilius. He was a younger contemporary 
of Cicero, and was the first who wrote a detailed com- 

(c) L. 2. see. 41. d. orig. jur. I. 2. See also Puchta's Iiiat. vol. I. pp. 441, 

(d) L. 2. sec. 43. d. orig. jur. I. 2. 442. 

H 
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mentary on the Edict. 8erv. Sulpicius, just mentioned, 
had written only a short work in two books. Hence 
Pomponius gives prominence to the work of Ofilius as 
the first work of real importance on the Edict : — 
^^ Ofilius .... fiiit Csesari familiarissimus, et Hbros 
de jure civile plurimus, et qui omnem partem operis 
fundarent, reliquit; nam de legibus VicesimsB primus 
conscribit, de jurisdictione ; idem edictum prcetoris 
primus compoauit nam ante eum Servius duos libros ad 
Brutum perquam brevissimos ad edictum subscriptos 

AifenuB reliquit." [e) The last writer to be mentioned in 
*'^' this period is Alfenus Varus, also a contemporary of 

Cicero, who was consul, and probably one of the many 
suffecti under Augustus. He wrote forty libri Diges- 
torum and there are fifty-four extracts from these trea- 
tises to be found in the Digest of Justinian. 

From the above brief sketch, it is clear that in re- 
gard to literary exertion, the Eoman Jurists were by no 
means inactive during the period of the Eepublic. 

WritingB of II. In the times of the emperors the writiags of 

the jnnsts in , , , , 

the times of the juiists Were immeasureably more important than 
mperors. ^ ^^ preceding period of the Eepublic. Especially 
was this the case, as has been already indicated, during 
the first two centuries of the empire. From the reign 
of Augustus till Severus was the culminating time of 
the Roman jurists. During this period a variety of 
works treating the law from different points of view 
were written by the renowned classical jurists whp 
adorned that brilliant age. These works can only be 
briefly referred to. 

Oommentaiy 1. Not a little was Written which consisted of com- 

and Inter- , * . 

pretation. mentary on the entire Eoman legal system. This was 

(e) L. 2. sec. 44. d. orig. jar. I. 2. and note jp. 
See also Puchta's Inst. yol. I. p. 2, 44 
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pursued by two methods. The one was that of com- 
mentary and digest^ the other that of interpretation. 
As the basis for the commentaries of the classical jurists 
the 'Hibri tres juris civilis^^ are deserving of especial 
notice. This was a work written by the renowned Mas- 
surius Sabinus, and its form and plan is supposed to 
have been the same as that of the ^^ libri XVIII juris 
civilis " of Sc8Bvola, already mentioned. Upon opening 
the Pandects we meet at once with extracts from com- 
mentaries upon this great founder of the Proculian 
school. Thus we j&nd at least thirty six ^4ibri ad 
Sabinum'^ by Pomponius; by Ulpianus, at least fiAy- 
one books ; by Paulus, at least forty-seven books. The 
expression "Sabiniani libri" is sometimes used as an 
equivalent for "libri Ulpiani quos ad Mas. Sabinum 
scripsit." (/) Thus the importance of the "libri tres" 
of Mas. Sabinus who lived and flourished in the reigns 
of Tiberius and Nero can scarcely be over-estimated, (g) 

Again, imder the name of digesta^ a term indicating Libri 
order and arrangement, numerous treatises were writ- ^«^'°°- 
ten. We have seen that Alfenus Varus wrote in the 
time of Cicero "XL lihri digestorumP Julianus, under 
Hadrian and his successors, Marcellus under Antoninus 
Pius, Marcus Aurelius, and Commodus, Celsus and 
Quintus Cervidius Sceevola, who was the instructor 
in law of Septimius Severus, and of Papinian, also wrote 
" XL lihri digestorum. " 

This Quintus Cervidius Scaevola is not to be con- 
founded with Quintus Mucius Scsevola, the son of 
Publius, who is mentioned so often by Cicero. 

A second favourite mode of literary activity was Exegesis 
that of exegesis and interpretation. Hence we find nu- 

(/) L. 3. Cod. VI. 40. Compare Cod. m. 33. L. 14. Cod. m. 34. 
L. 14. Cod. VT. 24. See also L. 17. {3) Gains H. sec. 218. 

H 2 
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merous exegetical works on the various sources of the 
law. Interpretations of the laws of the twelve tables, 
as one by Labeo : Gains also wrote "ac? legem duodecim 
tabularum,^^ many extracts from which are to be foimd 
in the Pandects. Eich commentaries were also writ- 
ten on the prsBtorian Edict. These appeared after the 
time of Salvius Jnlianus, and are entitled '^ ad edictumy 
More than one-half of the Pandects is made up of ex- 
tracts from the great writers who commented upon 
the Edict. The Edicts also of the sediles were thus 
commented upon, as for example both Cselius Sabinus, 
who was consxd in a.d. 69 and flourished under Vespa- 
sian, and Gains wrote "at? edictum cedilium <mruliumP 
XJlpian and Paulus also wrote under the same title. 
Gains again wrote on the provincial Edict, " ad edictum 
provinciale^'^ several extracts from which are found in 
the Pandects. Ulpian, Paulus, Terentius Clemens, 
Gains, Mauricianus and Marcellus wrote exegetically 
" ad legem Juliam et Papiam^ Paulus, especially, 
wrote exegetically on the various senatus-consulta, 
and in this manner all the most important topics of 
the law were explained by the great jurists. The 
explanation and illustration of the original sources of 
the Eoman law was a favourite employment with the 
jurists. In this work they manifested the greatest 
activity; and the result of their efforts in the way of 
explanation and interpretation often gave rise to, and 
developed, new legal doctrines. 

2. Again, the writings of the elder jurists were 
revived in a variety of ways. It was a kind of piety 
in the great classical jurists, not to allow the ancient 
masters of the law to slumber in forgetfiilness. Their 
writings were re-edited and presented with notes of 
an explanatory character or criticisms of a polemical 
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nature were written upon them. The latter was 
indeed a favourite mode of writing. Thus the writings 
of Quintus Mucins ScsBvola were re-edited, and we 
find both Modestinus and Pomponius " ad Quintum 
MuUumy The writings of Plautius were also re-edited, 
and are frequently quoted in the Pandects ; hence we 
find very often Paulus " ad Plautum^^ Pomponius 
^^ ex PlauUoP So also the writings of Marcellus, 
Sabinus and Papinianus, were repeatedly referred to, 
commented upon and reviewed ; and we find XJlpianus, 
Paulus and Pomponius "arf Sahinum^'^ Paulus "m 
noUs ad Papin. QucesUoneSj^^ " Papiniani quceaUonum^'^^ 
'' resptmsorum PapinianV^ Xllpianus, also, "laudat Pa- 
pinianum et recitat verba Papiniani." It is thus 
evident that the greatest of the Eoman jurists were 
not above this kind of work, and employed their great 
powers largely in annotation and commentary upon 
the ancient sages of the law. Under the head of com- 
mentary, as for example " ad Quintum Mutium^^ and 
" ad Sahinumy^ we are not to understand mere brief 
and disconnected notes, but careful comprehensive con- 
nected treatment or paraphrase of the writings of these 
authors. It was in this manner that the writings of 
ScsBvola, Sabinus, and others formed the basis or texts 
for the great commentaries of the later jurists. 

3. A third mode of treating the law was by means BpitomeB. 
of Epitomes, in which the useful and practical parts 
of the law were extracted from the early jurists and 
published in a distinct form. These epitomes were 
numerous, and amongst them we find by Javolenus 
^'posteriorum a Javoleno epitomatorum sive posteriorum ;^^ 
alsoProculus " exposterioribusLabeonis;^^ again Paulus, 
Labeo mOavdv (a Paulo epitomatorum). We find 
also by Paulus " epitomarum Alfeni {digestorum\ sive 
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Alfenus (Varus) lib. . . . dig. (a Bauh epitomatorum) 

sive Alf. lib epitomarumP From the works 

of Labeo himself we find no extract in the Pandects, 
but from the epitome of Labeo several extracts may be 
gleaned. We may thus sum up what has been so far 
said, as to the literary activity of the Eoman jurists, 
by adding, that the favourite mode of treating the 
writings of the early jurists, was by means of Notea^ 
Commentaries^ and Epitomes. 

Honographfl. 4. Numcrous Mouographs were also written; that 
is, independent treatises on distinct branches of the 
law; as, for example, on mortgages, on legacies, on 
testaments, and on servitudes. Gains, XJlpianus, 
Paulus and Modestinus are especially distinguished by 
wxi&g monographioaUy, and hence adr S^ J. 
of so much importance upon the branches of the law 
which they have discussed in this mode. Thus we 
find Gains ^'de legatis^'^ ^'de testamentiSy^^ ^^de formula 
hypothecaria^'^^ ''de operis novi nuntiatione ; ^^ XJlpianus 
^'de adulteriisj^^ ^^de appellationihm^^^ "tfe causibus^^^ 
^^de sponsalibtcSy^^.&G.'y Paulus, "tfe conceptione formu- 
larum^'^ "de dotis repetitione ; ^^ Modestinus "tfe in- 
officioso testamento^^^ '' de manumissionibtiSj^^ ^' de ritu 
nuptiarum.^^ These are only specimens of the important 
topics upon which Monographs were written. 

CaseB, 5. A very important mode of writing was that of 

collating the discussions and legal opinions which had 
been given on practical cases. The most renowned 
Koman jurists frequently wrote in this way. Some of 
these cases were real, others were undoubtedly feigned. 
Thus Gains wrote according to this method, " de cast" 
J«^," and Modestinus " fife enucleatis casibtis ; ^^ from 
these works we have many extracts in the Pandects. 
The names given to treatises of this kind are, libri 
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epistolarum^ as by Pomponius ; epistolce^ responsorum 
and cams. 

6. Again, there were legal treatises in which a i^isputationefl. 
single question was thoroughly sifted and examined 
on aU sides. Collections of these Izeatises were made, 
and the errors of contemporary and older lawyers were 
exposed. Jurists of diflferent periods wrote in this 
manner, and different names were given to such works ; 
as, for example, disputationes^ questioneSy and pandecfce. 

The term pandectcBy with the early Roman jurists Pandectse 
was employed in a sense different to that given Digeata 
to it by Justinian. With Justinian pandectce or 
digesta is the official name for the fifty books 
containing the complete system of jurisprudence, as 
composed of numerous extracts taken from the great 
jurists. But the lawyers of a former period used this 
term to denote the treatment and thorough examination 
of a single legal point. Thus Heineccius remarks, in ex- 
plaining the term Pandectas vel Digesta^ '' Digestorum 
vocabulum jam olim jureconsultis familiarissimum 
fait exstiterunt Digesta Juliani, Alpheni Vari, Juventii 
Celsi, XJlpii Marcelli, Cervidii ScsbvoIsb, Pauli. Ita 
vero vocati sunt libri, quihus decisiones et disputationea 
juris conUnebantur^ ac veluti digestee erant. Bertrand 
de jurispr. I. 1. Ita et Pandectas scripsere Ulpianus 
et Modestinus." {h) To this species of writing Paulus 
applies the title manualium^ or again de variis lection- 
thus. Gains has the title rerum quotidianarum sive Au- 
reorum; Julianus, de ambiguitatibus ; and Neratius, meni' 
hranarum. The work of Neratius was excellent, and 
the jurist of the present age is more than glad when 
he finds an extract fi'om the membranoB of this writer. 

(?i) Heineccii Antiquitatum Ro- oemiam, sec. 29 and note n. 
manonim ed. Miihlenbruch pro- 
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7. Short text books and compendia were also com- 
posed according to different methods for the purpose 
of instruction in the principles and elements of the 
Soman law. Of this kind Were the Imtitutionum 
libri or Commentarii which gave a fuU develop- 
ment of the law. The most renowned of these were 
those of Gaius^ — " Gaii imUtuUonum commentarii qua- 
tuor. " But Paulus, Marcianus, and Florentinus wrote 
treatises entitled ImUtutimum. The work of Gains 
and Florentinus form the basis of the Institutes of 
Justinian — '' Institutionum D. Justiniani libri IV^ 
There were also text books of the law in a more 
aphoristic form, and these were called libri defi- 
nitiorum^ and libri sententiarum. XJlpianus wrote in 
this manner; and his " Fragmenta^^^ as they are now 
•termed, and which we still possess, are a valuable relic 
of the Eoman law, quite remarkable for their simple, 
condensed, and pure style, containing extracts from the 
^ 'Idbri singular 68 regularum ' ' of this great lawyer. Thus 
also the " definiUones " of Papinianus, and the five 
books '^ sententiarum " of Paulus, present the princi- 
ples of the Eoman law in the form of maxim and 
aphorism. In a word, in Gains and the writers of his 
class, the doctrines of the Boman law are fully de- 
veloped; in the "Fragmenta^^ of XJlpian, and the 
" Receptee sententice " of Paulus, the same doctrines 
are presented as a collection of terse maxims. 

III. When we examine the writings of the classical 
jurists of this period we axe struck by their possessing 
two principal peculiarities, marked features which we 
may designate as emphatically their own. They are 
great as interpreters of the law. They are great as 
casuists. In the art of interpretation, that is in the 
development of a legal proposition, and the construe- 
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tion of new rules from this development, the Boman 
jurists exhibited most wonderful power. We may 
learn much from them in this respect. They could 
seize upon an established principle and apply it with 
ease and fecility, or they could deduce from it a new 
proposition or a new doctrine with a promptness that 
has been attained by the jurists of no other age and no 
other country. . And then, agaia, in regard to their 
casuistry, or the decision of practical cases, these they 
discTiBsed with the most wonderful rapidity and in 
the fewest possible words. A question is sometimes put, 
and its solution given with such aphoristic brevity, that 
it is often difficult to reconstruct the connecting links, 
or propositions that have been removed. The modem 
method of giving an opinion is to present it, with all its 
members. We rear an edifice and hand it over to 
its owner without removing the scaffolding. And 
perhaps it is well that an unsymmetrical and inelegant 
structure should be sometimes thus concealed. The 
Eomans presented only results, they pulled down the 
scaffold, and if the opinion or doctrine was to be re- 
spected, and permanently to remaiu, it must be as the 
raising of a column, or the adding of a frieze, or the 
chiselling of a capital in the great legal structure always 
in contemplation before the mind of the jurist. Of all 
mod^n writers on jurisprudence Cujacius most re- 
sembles the Eomans in this striking and difficult 
characteristic of condensed and elegant brevity. 

In the systematic exhibition of the law, the Eomans 
were, comparatively speaking, very feeble. In this 
respect they are greatly excelled by the modems. 
Hence their definitions are often incorrect, and can- 
not be relied on. Apart from the intrinsic difficulty 
of definition itself, they seem to have had no clear 
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conception of its nature as requiring the indication of 
the genus, and the specific differentia. Their attempted 
definitions are often mere descriptions, or pictures, 
rather than scientific expositions of the terms they en- 
deavoured to mark out. Again, in regard to their ety- 
mologies, they certainly ^cannot be trusted ; these if 
received, would lead to conclusions involving funda- 
mental errors, whilst at times they are trifling, and 
even puerile. In regard to the language of the 
jurists of the classical period, upon the whole it is the 
pure Eoman language. It is not, indeed, to be com- 
pared to the language of Cicero ; but the student who 
has studied the language of XJlpian cannot fail often to 
be charmed with its terseness, its comprehensiveness, 
and its neatness of diction. 



timet. 



Section XYI. — Legal Instruction. 

In the earlier I. In the early times of Eome and even to the closing 
years of the Eepublic there was no settled plan of legal 
instruction at Eome, and there were no instructors who 
taught ex professo. At certain times however, and 
especially on solemn public occasions, the great jurists 
made their responses, and their friends and admirers 
gathered around them that they might listen to their 
opinions, and in this way become initiated into the 
doctrines of the law. Thus Cicero says of Quintus 
Mucins Sceevola, "juris civilis studio multum opersB 
dabam Q. ScsbvoIsb, P. F. qui quamquam nemini se ad 
docendum dabat^ tamen consulentibus respondendo studiosos 
audiendi docehaV^ {a) In another passage Cicero speaks 

ft 

(a) Cio/ad Brut. 89. 41. 42. Amio. Vn. 19. 
I. de legibus. I. c. 4. and ad famil. 
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of the facility there was for obtaining an acquaintance 
with the law, without any formal method of instruction. 
" Omnia sunt enim posita ante oculos, collocata in usu 
quotidiano, in congressione hominum atque in foro^ neque 
ita multis Uteris aut voluminibus continentur. Eadem 
enim sunt elata primum a pluribus, deinde paucis 
verbis commutatis etiam ab iisdem scriptoribus scripta 
sunt seepius." {b) So also, especially, when Labeo and 
Capito delivered their responses, their admirers ga- 
thered around them not only for amusement but for 
instruction, and the assembly partook somewhat of the 
nature of a school. 

But it was in the early times of the emperors that TheprofeflMw 
there arose a distinct order of the '' profesaores juris ° ® ^^' 
civilisj^ and of these XJlpian speaks in the following 
terms : " Proinde ne juris quidem civilis professoribus 
jus dicent ; est quidem res sanctissima civilis sapientia," 
etc. Again : " Sed et si comites salarium petant, idem 
juris est, quod in professoribus placet." {c) From the 
" VaUcana Fragmenta " we also learn that a regular class 
of teachers had arisen: *^ Neque geometrse, neque hi 
qui jus civile decent^ a tutelis excusantur." (d) Aulus 
GeUius also, probably in his youth, under Pius or 
Hadrian, remembered instruction having been given 
on legal questions. He says: "In plerisque EomsB 
stationibus jus publico docentium aut responden- 
tium." [e) The Eoman statio was the place apart from 
the residence where business was carried on, like the 
German Stand; and similar distinct places were pos- 
sessed by the teachers of the laws, in which they 
imparted a knowledge of jurisprudence. 

(b) Cio. de orat. L. 43. (cQ Vat. Frag. see. 150. 

(c) L. 860. 6. 860. 8, d. extra, oog. (d) Gell. K. A. XUI. 18. Soe also 
L. 13. Fuchta In8t. I. 420 and notee k^l^m. 
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A complete revolution, however, took place in the 
method of legal instruction. Means for training youths 
as jurists were employed quite unknown to the veteres 
juriS'ConsuUL Text books were written by the most emi- 
nent men — ^for example, by Gains, Florentinus, tFlpian, 
and Paulus. At the end of the classical period of 
Eoman Law, in the middle of the third century, we 
find that organized legal schools existed, with legal 
faculties, where a regular plan of instruction was pur- 
sued. The school of Berytus, in Phoenicia, was the 
earliest of those in which a prescribed course of in- 
struction was given, from which institution sprung the 
celebrated schools, both of Eome and of Constantinople. 
A constitution of Diocletian exists in the codex ad- 
dressed to " Severino et ceteris scholaribus Arabiee," 
from which we derive this interesting information: 
" Quum vos afl&rmetis liberalibus studiis operam dare, 
maxime circa juris professionem^ consistendo m civitate 
Berytiorum provincise Phoenices, providendum utilitati 
public8B et spei vestreB decemimus, ut singuli usque ad 
vtcessimum quintum annum cetatis suce studiis non avo- 
ceniurJ^ (/) 

The school at Berytus obtained marks of the imperial 
fevour, not only from Diocletian, but subsequently 
from Justinian. In the patent put forth by thB em- 
peror upon the publication of the Pandects, entitled 
'^ Deo auctorcy^^ sec. 7, Justinian ordained that the 
school in Berytus, and the schools in the royal cities of 
Kome and Constantinople, should be the only legal 
institutions, whilst those which had sprung up in 
Alexandria and other places should be suppressed. 
"HsBc autem (says the emperor) tria volumina 



(/) God. qui estate se ezo. X. 49. 
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(referring to the Institutes, the Digest, and the Codex) 
a nobis composita tradi iis tam in regiis urbibus, quam 
in Berytiensium pulcherrima civitate, quam et legum 
nutricem bene quis appellet, tantum modo volumus; 
-quod jam et a retro principibus oonstitutum est, et non 
in aliis locis, quee a majoribus tale non meruerint 
privilegium; quia andivimus etiam in Alexandrina 
splendidissima civitate, et in Ceesariensium, et in 
aliis quosdam imperitos homines devagari et doetrinam 
discipulis adulterinam tradere, quos sub hac in- 
terminatione ab hoc conamine repellimus, ut si ausi 
fuerint in posterum in hoc perpetrare, et extra urbes 
regias et Berytiensium metropolim hoc facere, de- 
narum librarum auri poena plectantur, et rejiciantur 
ab ea civitate, in qua non leges decent, sed in leges 
committunt." 

Such is the explanation given by Justinian himself, Owifltitutiones 
in relation to the different schools at the period of the toie" and 

• **Tanta.*' 

publication of the Pandects, in the patent or consti- 
tution addressed to the antecessoreSj or the faculty of 
law. It may be as well again to mention here the two 
constitutions, so often referred to, placed immediately 
before the. Digest or Pandects. The first of these, 
addressed to Theophilus, to Dorotheus, to Theodoras, 
and other professors of the law, commencing with the 
words, " Omnem reipi;iblic8B nostrse sanctionem," and 
announcing to theni the publication of the Institutes, 
the Pandects, and the Codex, is usually quoted and 
referred to as the " Constitutio Deo auctoreP The 
second constitution addressed ^'Magno Senatui popu- 
lique, et universis orbis nostri civitatibus," and begin- 
ning with the words, '^Dedit nobis Deus^^^ or in the 
Greek text appended to it with the words A€8(oic€v rnuv 6 
6€os is quoted as the " Constitutio TantaP 
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8tudie§ in the IJ. In the " ComtituUo Tawfe" just mentioned, Jus- 
before Jdb- tinian presents ti& \nth full information as to the plan 
**'^'^* of studies in the legal schools of his own and of the 

past age. From this account we also learn what these 
schools had been for the period of about three cen- 
turies before his reign. As to the time devoted to the 
study of the law by the rising jurists, it appears to 
have been a quinquennium^ or a period of five years. 
The materials of the law to be wrought up were 
PiPBfc year'B divided as follows : — In the first year the subjects of 
study were the "Institutes of Gains" and the four 
^Hibri singulares^^^ which treated of the dos^ tutela^ 
testamenta^ and legata. The students of this first year 
were ridiculously called Dupondii, which Heineccius 
explains as ''quasi nullius pretii homines J^ [g) In de- 
scribing the first year's course of study, Justinian 
states, "... Gaii nostri Institutiones et libri singu^ 
lares quatuor, primus de ilia vetere re uxoria^ secundus 
de tutelisy et tertius nee non quartus de testamentis et 
legatis connumerabantur ; quos nee totos per conse- 
quentias accipiebant, sed multas partes eorum quasi 
supervacuas preeteribant. Et primi anni hoc opus 
legentibus tradebatur non secundum Edicti perpetui 
ordinationem, sed passim et quasi per saturam coUec- 
tum, et utile cum inutilibus mixtum, maxima parte 
inutilibus deputata." 
i^md year's j^ ^^ second year the students read the ''prima pars 
legumP These are the words of Justinian, and there 
are some doubts as to what is exactly intended by this 
phrase. A portion also of the edict entitled " de judi- 
ciisy^ and a part entitled " de relus^'* was studied. These 
wereportionsof the prcBtorian edict, the edict being di- 

(y) Hein. Bom. Ant. Proem, sec. 45. 
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vided into seven parts. The ^^ prima pars^'^ the part " cfe 
judiciis^^ and the part "dfe rehus^^ were extracts from 
the three first parts of the Julian edict. This included 
probably rather less than the half of the edict with the 
commentary thereon. The students in the second 
year were called Edictales. (A) 

In the third year the pars " dejudiciis^^ and the pars J^^ y®*^" 
'^ de rebuSy^^ not completed in the previous year, were 
resumed aud finished. In addition to these, a part 
also of the responses of Papinian was read. But as 
the rule, only eight out of the nineteen were the sub- 
ject of study, and the students were called technically 
Papinianist^. This period of the students' curriculum 
.was deemed of much importance, and was inaugurated 
by a festival called the Papinian feast. In regard to 
this year Justinian says, '' In tertio autem anno quod 
ex utroque volumine, id est de rebtis vel de judiciis^ in 
secundo anno non erat traditum, accipiebant secundum 
vicissitudinem utriusque voluminis, et ad sublissimum 
Papinianum ejusque Eesponsa iter iis aperiebatur. Et 
ex preedicta Responsorum consummatione, quae decimo 
et novo libro concludebatur, ocfo tantum modo libros 
accipiebant ; nee eorum totum corpus iis tradebatur^ sed 
pauca ex multis, et brevissima ex amplissimis, ut 
adhuc sitientes ab iis recederent." 

In the fourth year, another kind of instruction was roTirth yeai's 
pursued intended to qualify for practice. And with 
this object in view the Responsa of Paulus were placed 
in the hands of the students. Justinian says, " Pauli- 
ana Eesponsa per semetipsos recitabant." These were 
not exegetically explained, but the students were ex- 
pected to solve the cases contained in the " Pauliana 

(h) For the full aoconnt see the Cons. Deo auot. 
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Responsa^^ themselves. This was done of course under 
the guidance of their instructors. The students in 
this year were called kiurai, {lytce) as having ability to 
solve legal questions. As Juvenal distinctly explains 
it in Sat. VIII. v. 50— 

'' Quijwris nodos legwmqae cBnigmata solvwnt" 

Others have explained this as if the Xwai were so 
called as beiag freed from the restraints of the legal 
school. The former explanation however is the cor- 
rect one. Heineccius observes upon this as follows : 
" Quarto anno Eesponsa Pauli in manibus erant, eaque 
tunc ipsi recitabant, et tum dicebantur kvrai, quasi 
solvendis qucestionibtis idonei. Unde errant, qui Avra? 
vertunt solutas: sic enim dici debuissent Xvroi. (i) 
The fourth year completed the course of study as fer 
as related to the ancient jurisprudence and hence Jus- 
tiniansays: «Et hie erat in quartum annum omnes 
antiqusB prudentisB finis, &c." 
Btadyf ^ In the fifth year, the Codices were explained, 
namely, the Codex Gregorianus, the Codex Hermogen- 
ianus and the Codex Theodosianus. The official 
name for the students in this year was w/ooAvrat (prolytee) 
as they were placed before the Xvrai (lytse) in point of 
rank. Thus from the period of the third century a.d. the 
Eoman schools of law gradually developed in the two 
royal cities of Eome and Constantinople, as well as at 
Berytus, imtil the period of Justinian, 527 a.d., when the 
emperor found the plan of instruction above sketched 
prevailing in the empire. The great alterations made 
by this emperor in the legal system of Eome, rendered 
a reconstruction of the law schools necessary. To this 
alteration our attention must now be briefly directed. 

(t) Hein. Ant. Bom. FrcBm. seo. 45. 
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III. After the publication of the books of legisla- studies in the 
tion by Justinian, namely, the Institutes, the Pandects iJuie time of 
and the Codex, a new system of instruction became jS^l^. 
necessary which was inaugurated by the emperor. This 
body of legislation, named by Dionysius Gothofredus 
in a later age (a. d. 1583) the "Corpus Juris Civilis," 
as distinguished from that collection of ecclesiastical 
law known as the " Corpus Juris Canonici," became 
the code of legislation for the whole Eoman Empire, 
and formed the basis for the legal instruction imparted 
at Eome, at Constantinople, and at Berytus. In these 
schools, five years continued to be the allotted period 
of study, and this legal course was made imperative. 
This ^^quinquennium academicum^^ lasted for several cen- 
turies, and even in modem times in some countries 
it has been the period deemed necessary to be devoted 
to initiatory studies in the law. The following was 
the plan laid down by Justinian. In the Jirst year of in the finrt 
study, instead of the Institutes of Gains, there were sub- ^^^' 
stituted the Institutes of Justinian, and for the ^^Libri 
singular 68 " were substituted the first pai't of the Digest 
entitled ^'irpiara.^^ So that the principal part of the plan of 
the first year was the same as that used for so long a 
period before Justinian's reform. The ridiculous 
cognomen of "Dupondii" was done away with, and the 
students of the first year were called "Justiniani." 
Justinian, in his constitution ^^Deo auctore^'^ sec. II, says 
" Et prime quidem anno nostras hauriant Institutiones, 
ex omni psene veterum Institutionum corpore elimatas, 
et ab omnibus turbidis fontibus in unum liquidum 
stagnum conrivatas tam per Tribonianum, virum mag- 
nificum, magistrum et exquaestore sacri palatii nostri et 
exconsule, quam duos e vobis, id est Theophilum et 
Dorothcum, facundissimos antecessores. In reliquam 

I 
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yero anni partem secundum optimam consequentiam 
primam legum partem iis tradi sancimus, qu8B Grseco 
vocabulo TT/owra nuncupatur, qua nihil est anterius, quia 
quod primum est, aliud ante se habere non potest ; et hsBC 
iis exordium et finem eruditionis primi anni esse decer- 
nimus. Cujus atidifores non volumus vetere tarn frivoloj 
qtiam ridieulo coffnomine Dupondios appelari^ sed Justin- 
ianoa novos nuncupari^ et hoc in omne fiitunim sevum 
obtinere censemus, &c." 

In tho second In the sccond year, the second or third part of the 
Digest was read, and a selection also from the fourth 
and fifth parts, namely, the twenty-third, twenty-sixth, 
twenty-eighth and thirtieth books of the Pandects — 
the twenty-third book, " de Jure doUum^^ the twenty- 
sixth, ^^de tuteliSj^ the twenty-eighth, " de testamentisy 
and the thirtieth, ^^ de fidei-commissis.'^^ The student 
of this year retained the former name of '^Edictales^' 
though it was not suitable to what they now read. 
The ordinance of Justinian is contained in the follow- 
ing words : ^' Alterutri autem eorundem volumini, id 
est dejudiciis vel de rebus^ adjungi in secundi anni 
audientiam volumus quatuor lihros singulares^ quos ex 
omni compositione quatuordecim librorum excerpsi- 
mus ; ex coUectione quidem tripertiti voluminis, quod 
pro dotibtis composuimus, uno libro excerpto; ex 
duobus autem de tutelis et curationibus uno ; et ex 
gemino volumine de testamentis uno ; et ex septem 
libris de legatis et fideicommissis^ et quse circa ea sunt, 
simili modo uno tantum libro." 

In the third In the third year, the second or third part of the 
Digest was read according as the one or the other had 
been omitted in the second year ; and in addition to 
this, the twentieth, twenty-first and twenty-second 
books of the Digest. These books came in place of the 



year. 
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Eesponsa of Papinian. Every title of the twentieth 
book, except the third, begins with an extract from 
the writings of Papinian. The tliird title contains no 
extract at all from the writings of Papinian, and hence 
the playfulness of Justinian or Tribonian could not be 
fully carried out. The students of the third year were 
still called *^Papiiiiamst8B" and the Papinian festival was 
retained to inaugurate the third year's study ; although 
the students were not immediately occupied with the 
writings of Papinian, but principally upon these three 
books of the Pandects, which only contained some ex- 
tracts from his works. These three books of the 
Digest after the time of Justinian had a technical 
name given to them, being called by the Byzantine 

jurists antipapianOS — 'avriiraitiavo^ or .avjnraTnava j8t^.Ata 

that is, the books that came in the place of the books 
of Papinian. "Tertii insuper anni (says Justinian) 
doctrina talem ordinem sortiatur, ut sive libros de judi- 
ctisj sive de rebus secundum vices legere iis sors tulerit 
.concurrat iis tripertita legum singularium dispositio, 
et in primis liber si/ngularis ad hypothecariam formulam^ 
(quem oportuno loco, in quo de hypothecis loquimur, 
posuimus ; ut quum semula sit pignoraticiis actionibus, 
qui in libris de reb/us positsB sunt, non abhorreat eorum 
vioinitatem, quum circa easdem res ambabus peene 
idem studiuin est. Et post eundem librum singular em 
alius liber similiter iis aperiatur, quem ad Edictum 
cediliuniy et de redhibitoria actione^ et de evictionibuSy nee 
non duplce stipulatione composuimus^ 6fc. ... Et 
hos tres libros cum acutissimi Papiniani lectione tra- 
dendos posuimus, quorum volumina in tertio anno 
studiosi recitabant, non ex omni eorum corpore, sed 
sparsim pauca ex multis et in hac parte aooipientes. . 
.. . . Ne .autem tertii .anni auditores quos Papini- 
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anistas vocant, nomen et festivitatem ejus amittere 
videantur, ipse iterum in tertium annuiu per bellisimam 
macMnationem introductus est ; Ubrum enim hypothe- 
carise ex primordiis plemim ejusdem Tnaximi Papiniani 
feeimus lectione, ut et nomen ex eo haheant et Papini- 
anistce vocentur^ et ^U9 reminiscentea et ketificeniur et 
festum dtem^ quem^ quum primum Ugea ejuia accipiebant 
celehrare solebant^ peraganty et maneat viri sublissimi 
prefeetorii Papiniani et per hoe in fiBtemnm memoria, 
hocque termino tertii anni doctrina concludatur." 
In the fourth In the fouvth J&&X of their studies, the remaining 
part of ^the Pandects, to the fifth part inclusive, was 
the subject of study. The sixth and seventh parts of 
the Pandects were not the subject of study in the law 
schools. Justinian thought that the student who had 
mastered the first five parts of the Pandects might be 
trusted to wend his way alone through the intricacies 
of the sixth and seventh parts. Thus, during the 
four years' course, the four books of the Institutes of 
Justinian and the first thirty-six books of the Digest 
were the subject of recitation and exposition, under 
the guidance and instruction of the professors. The 
students of the fourth year retained the name of Avrai 
(lytsB), although it was not as suitable to them, as it had 
been previously. In regard to this year's instruction, 
Justinian ordained as follows : ^-^ Sed quia solitum est, 
anni quarti studiosos Grseco et consueto quodam vo- 
cabulo Avras (solutorcs) appellari, habeant quidem, si 
maluerint, hoc cognomen ; pro Eesponsis autem pru- 
dentissimi Pauli, quae antea ex libris viginti tribus vix 
in decem et octo recitabant, per jam expositam confu- 
sionem eos legentes, decem libros singulares^ qui ex 
quatuordecim, quos antea cnumeravimus, supersunt, 
studiant lectitare, multo majoris et amplioris prudentise 
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ex iis thesaurum conseouturi, quam quern ex Paulianis 
habebant Eesponsis. Et ita omnis ordo librorum singu- 
larium a nobis compositus et in decern et septem libros 
partitus eorum animiR imponetur, guem in duabtis 
Digestorum partibus pomimtiSj id est quarta et quinta, 
secundum septem partium distributionem ; et quod 
jam primis verbis Orationis nostm posuimus, verum 
inveniatur, ut ex triginta sex librorum reoitatione 
fiant juvenes perfecti, et ad omne opus legitimum in- 
structi, et nostro tempore non indigni, duabus aliis 
partibus, id est sexta et septima nostrorum Digestorum 
qu8B in quatuordecim libros oompositsB sunt, ibidem 
appositis, ut possint postea eos et legere, et in judiciis 
ostendere." (j) 

In the fifth year the code of Justinian was read and in the fifth 
explained. This came in the place of the three codes 
mentioned already above. To this was added the * 
private study of the sixth and seventh parts of the 
Digest. The students in this year retained the old 
name of * ^ prolytee." Justinian says, " Et in quinti anni, 
quo prolytfiB nuncupanttir, metas Constitutionum Codi- 
cem tam legere, quam subtiliter intelligere studeant." 



Section XVII. — A Review of the most distinguished 
Roman Jurists^ and especially of those mentioned in 
the Pandects. 

In this chapter all that now remains is to present 
a brief notice of the most distinguished Boman jurists 
who flourished in the classical period. Unless we have 
a catalogue before us of the principal jurists, especially 

(j) Constit. '< Deo auctore," seo. 5. 
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of the first and second centuries of the empire, and 
the order of time in which they flourished — ^whether, 
for example, Gfaius preceded Papinian, or vice versa^ 
we cannot know whose authority is to decide. A brief 
chronological catalogue of this kind will be found of 
great value, so that we may be able when we examine 
a passage in the Digest at once to decide which is the 
more recent opinion. To arrange this is by no means 
an easy task, at least in regard to many names that 
occur in the PaDidects. We shall commence with the 
time of Tiberius. In Sec. XV, in treating of the 
literary activity of the Boman jurists, we have already 
recorded the nanies of the veteres from the time of 
Marcus Porcius Cato and his son to the time of Aulus 
Ofilius — a younger contemporary of Cicero — the 
author of the first detailed commentary on the Edict. 
Again, in Sec. XIV we have mentioned the two great 
jurists, Labeo and Capito, who flourished under Au- 
gustus; so that by commencing with the reign of 
Tiberius, the chain of succession will be preserved 
unbroken. We may with advantage distinguish three 
periods. 

I. The classical jurists from the time of Tiberius to 
Nero, inclusive. This will extend to a period beyond 
the middle of the first century of the Christian era — ^to 
about the year 60. First, Massurius Sabinus, of the 
school of Capito. One of the great schools of Eoman 
law, as we have already seen, was named after him, 
although Capito was the actual head of the sect. 
Gains mentions him as the founder of this school. 
^'Sabinus quidem et Cassius ceUrique nostri prcecep- 
toreBP {a) Sabinus lived in great poverty, but by 

(a) GaiuB I. seo. 196. n. sec. 15. 
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the force of his genius, when he was fifty years of age, 
he rose to the equestrian order, and, under Tiberius, 
appears to have obtained the jus respondendi. He is an 
example of a man advancing himself to eminsnce by 
means of his great talents. His principle work was 
the " Libri ires juris civilis,^^ a book containing a short 
abridgement of the law. This work was freely com- 
mented upon by succeeding jurists. Thus, Pomponius 
wrote at least thirty -six "libri ad Sabinum," many 
extracts of which are in the Pandects. Ulpianus at 
least fifty-one " libri ad Sabinum." We possess ex- 
tracts from fifty-one books. Paulus at least forty- 
seven " libri ad Sabinum." It is not improbable that 
the arrangement of the work of Sabinus was modelled 
upon the " libri XVIII, juris civiUs " of Sceevola. We 
are not in possession of any extracts from the original 
work of Sabinus. (b) 

2. Marcus Cocceius Nerva, the father. He lived at Norva pater. 
the same time as Sabinus, and belonged to the school 

of Labeo and Procidus. He was a most intimate friend 
of Tiberius, and consul a.d. 22 (775 a.u.c). Filled 
with despair at his own condition and that of the State, 
he resolved to commit suicide, which, notwithstanding 
the earnest remonstrance of Tiberius, he finally carried 
into effect, (c) 

3. Sempronius Procidus (d), who gave the name of Proonius. 
Proculian to the school of Labeo. He is not very 
often quoted in the Pandects — ^in all, thirty-seven 
times, but he is frequently mentioned by later 
jurists. 

4. Nerva, the son of M. Cocceius Nerva, about gg^®^*^^^^- 

(b) Puchta'a Inst. vol. I. 444, 445, LVm. 21. Puohta's Iii3t. I. 45 1. 
and note e. (d) L. 47 d. leg. (2. 31.) 

(c) Tao. Ann. VI. 26. Dio. Cm. 
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Casniui. 



Feroz. 



Gartilins. 



Atilioinufl. 



or 98 A.D. He, at seventeen years of age, it is said, 
^^puhlice dejure responsitaaseJ^ He was both a statesman 
and a jurist under Nero, (e) 

5. C. Cassius Longinus was a jurist who flourished 
at the same time as Nerra junior. He was a dis- 
tinguished leader in the Sabinian school, and is 
mentioned as Cassius in connection with Sabinus. He 
is often referred to in the political history of the times, 
and was an object of dread both to the senate and to 
Nero on account of his strong attachment to the old 
Boman Bepublican times. He was banished under a 
frivolous pretext by Nero to Sardinia, but recalled by 
Vespasian. He is often referred to in the Pandects, 
though there are no extracts from his writings. (/) 
^^ Caius Cassius Longinus (says Fomponius,) natus ex 
filia Tuberonis; qu8B fiiit neptis Servii Sulpitii, et 
ideo proavum suum Servium Sulpicium appellat. Hie 
consul fiiit cum Quartino temporibus Tiberii, sed 
plurimum in civitate auctoritatis habuit ejusque, donee 
eum CsBsar civitate pelleret ; expulsus ab eo in Sar- 
diniam, revocatus a Vespasiano diem suum obiit." 

6. XJrseius Ferox, mentioned in the Pandects in 
connexion with Cassius, and also " Julianus, libro II, 
ad XJrseium Ferocem." A jurist under Tiberius and 
the following CsBsars. (ff) 

7. Cartilius, a jurist referred to by Proculus in his 
EpistolcB. There is an interesting question in the 
law of inheritance decided by Proculus in which the 
view of Cartilius was approved. (A) 

8. Atilicinus, a contemporary and disciple of Pro- 



(0) L. 1. sec. 8. d. poBt. (HI. 1) Tao. 
Ann. 15. 72. 

if) Tao. Ann. 16. 7. 9. Snet Nero 
S7. Pomp. 1. 2. sec. 47 d. O. J. (I. 2.) 



ig) L. 1. seo. 10. (44. 6.) insorip. 1. 
48. (28. 3). 

Qi) L. 69. (28. 5.) 
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cuius, and mentioned by him in his EpistoUe in con- 
nexion with the law of husband and wife. {%) 

9. Pufidius, mentioned both by Afiricanus and Gains. Pufidius. 
{j) There are extracts in the Pandects from all four 

of the last named jurists, and they lived between the 
years 50 and 70 in the first century of the christian 
era. 

II. The jurists who flourished from Vespasian to 
Domitian, during the last third of the first century. 
We shall enumerate the list in succession. 

10. CobUus Sabinus, not to be confounded withooBijuB 
Massurius Sabinus. He exerted much influence in 

the time of Yespasian, and was consul in a.d. 69. 
He belonged to the Proculian school, and Pomponius 
says of him ^^ Cctsm CobUus Sabinus successit, qui 
plurimum temporibus Vespasiani potuit." (Jc) 

11. Pegasus, PrsBfectus urbi under Vespasian, and regaaua. 
also Consul. " Proculo Pegasus (says Pomponius) qui 
temporibus Vespasiani, PrsBfectus urbi ftiit."(/) About 

the same time Plautius probably lived, who appears to 
have composed a manual, commented upon by later 
jurists ( " libri ex Plautio, ad Plautium "). 

12. Juventius Celsus, the father, a disciple of the ceisus pater. 
Proculian school. 

13. Plautius. The writings of Plautius himself do Piautiiw. 
not exist, but a number of " libri ad Plautium " were 
written, which are extensively used in the Pandects. 
Thus Neratius, Javolenus, Pomponius and Paulus, 
wrote " ad Plautium. " Paulus wrote at least eighteen 

libri " ad Plautium?^ Plautius must have been a dis- 
tinguished jurist to have been thus commented upon by 
the most able and profound of the Eoman lawyers. The 

{%) L. 12. (23. 4.) (ft) L. 2. seo. 4 d. orig. jure (1.. 2.) 

(;) L. 6. (34. 2.) 1. 26. (40. 2.) (l) Id. 
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Javolcnus. 



Gelsns filins 



extracts we possess " ad Plautiuiiae " treat especially 
ou matters open to dispute and controversy. 

III. The next period, we may indicate, extends 
from Domitian to Hadrian, the first third of the second 
century of the christian era. 

14. Prisons Javolenus; he was a Sabinian and a 
most acute jurist; there are 206 extracts from his 
writing found in the Pandects. He was the author of 
many new views in the Eoman Law, as on Novatio and 
some other subjects. Pliny says that he had periodical 
fits of insanity : ^' est omnino Prisons dtcbice sanitatis. " 
(m) If Pliny refers to the same person, it is certain 
that what has been conjectured to have been only a 
certain absence of mind, did not affect the profundity 
of his views or diminish the acuteness of his under- 
standing. 

15. P. Juventius Celsus — "Celsus jff&W;" a re- 
nowned jurist, and also noted for the rudeness of his 
teplies : hence a rude answer came to be called a " re- 
sponsio Celsina." The phrases ^^ queestio Domitiana" 
and " responsio Celsina " were used as synonymous 
with a foolish question and a rude answer, (w) Celsus 
was engaged very actively in public affairs, and was 
implicated in the conspiracy against Domitian in favour 
of Nerva. Under the latter and his successors he was 
made preetor and was twice consul. He was also active 
under Hadrian, (o) From his libri XXXTX digestorum 
there are 142 extracts in the Digest. He is also men- 
tioned in other places and his words quoted. As one 
of the most distinguished jurists, he is characterized 
alike by precision and depth of thought. An action 



(m) Plin. epis. VI. 15. 
(n) Lex 27 teetam. (28. 1.) 



(o) Spartian Hadr. 18. 
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Called the condicfio Juventiana a species of condictio 
ex mutuo Was named after Celsus. (p) 

16. Neratius Priscus lived under Trajan, and was j^eratiuB. 
so highly esteemed by him, that the Emperor is re- 
ported to have uttered expressions giving rise to the 
supposition that he intended him for his successor in 

the empire. The " septem Uhri membranarum " of 
this writer is a masterly work. Neratius discussed legal 
questions with the greatest ability. There are 64 ex- 
tracts from his works in the Pandects — ^from his mem- 
branarum regularum^ and responsorum. These extracts 
are regarded as the very pearls of the Digest, and the 
civilian is more than pleased when he alights upon an 
extract from Neratius* He belonged to the Proculian 
school. 

17. T. Aristos, a contemporary of Neratius, and re- Aristo. 
ferred to especially by his friend Pliny as one of the 
noblest of men and as possessiag a mine of knowledge. 

His name is mentioned in the Pandects, {q) and in 
one passage he, it is said, ^^ et ita Aristo notat apud 
SabinumJ^ (r) 

18. Minucius Natalis. Julian in the time of Hadrian Nataiis 
wrote " libri ad Minueium?'^ 

19. Lselius, who also lived during the time of Hadrian. L®iius. 
Paulus "ad Plautium" tells a strange story derived from 
Leelius ; he says, " Sed et Lcelms scribit^ se vidisse in 
Palatio mulierem liberam, qusB ab Alexandria perducta 

est, ut Hadriano ostenderetur cum quinque liberis ex 
quibus quatuor eodem tempore enixa, inquit, dice- 
batur, quintum post diem quadragesimum. " (s) Lselius 
flourished, and the five following jurists, at or before 

(p) L. 67. sec. 2. de furtis (47. 2.) 1. 7. sec. 3. D. (7. 1.) 
1. 59. see. 1. de hered. iustit. (28. 6.) (r) L. 6. (7. 8.) 

(g) Plin. epis. I. 22. Vm. 14. etal. («) L. 3. si pare, hered. (5. 4.> 
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Ootavonas. 



Scverus. 



Aiiianus. 



FulciniiiB. 



Velleianas. 
Pelius. 



Valens. 



TnsoianuB. 



Jnlianus. 



the time of Hadrian, but the exact period cannot be 
stated. 

20. Octavenus is mentioned several times in the 
Digest, but there is nothing special to note regarding 
him. 

21. Valerius Severus cited by Julianus in the Pan- 
dects. 

22. Arrianus, who wrote on the Interdict. Ulpian 
says *^ et Arrianus libro secundo de interdictis putat 
teneri;" that is, he adds " qui scit se heredem non esse 
pro herede possideat. " (i) 

23. Pulcinius Priscus ; he is mentioned by Paulus, 
{u) by Neratius, and in other places in the Pandects. 
Neratius, libro I Besponsorum, says, ^^ Fulcinius inter 
virum et uxorem mortis causa donationem ita fieri, si 
donator justissimum mortis metum habeat" 

24. Velleianus. 

25. Sextus Pelius. 

rV. The next period embraces the reigns of Hadrian 
and the two Antonines, 120 to 170 a.d. 

26. Abumius Valens, mentioned by Pomponius as 
belonging to the same school as Tuscianus and Salvius 
Julianus. There axe twenty extracts from his writings 
in the Pandects. 

27. Tuscianus. It is very difficult to determine 
when he appeared. As we have already seen he is 
cited by Pomponius aa a distinguished jurist before 
his time, as a compeer of the celebrated Salvius Julianus 
and as a prominent leader of the Proculian School, (v) 

28. Salvius Julianus flourished under Hadrian and 
subsequent emperors. His great work, as already 



(<) L. 11 de hered. pet. (6. 3.) ; see 2) ; also 1. 43. de mann. (40. 1.) 
also 1. 1. seo. 4. quod leg. (43. 3.) (v) L. 2. sec. 47. de orig. jnr. (L 2.) 

(u) L. 6. pr. de act. rer. amot. (25. 
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noted, was the new edition of the Prsetorian Edict, 
^^ Julianus sub divo Hadriano edictmn perpetuum 
oompostiit.'^ {to) This work of Julianus obtained 
authority in the Roman forum, so that ^^ Diocletianus 
et Maximianus Imperatores illud Jus Pebpetuxtm ad- 
pellare non dubitant." (x) But this was not the only- 
work of Julianus ; he also composed, libri XC digestorum 
a great systematic work on the civil law. There are 
four hundred and fifty-eight extracts from Julianus in 
the Pandects, for the most part taken from this work. 
He was possessed of an acute mind, and was the author 
of many striking and original views. He was made 
prsetor ; twice consul; and prefectus urbL He is very 
ofl^n referred to by other juriste more frequently even 
than Labeo. 

29. Sextus Pomponius, a younger contemporary of Pomponius. 
Julianus, and a jurist whose writings axe of great 
importance. There are five hundred and eighty-five 
extracts, great and small, from his works in the Pan- 
dects. The "lex II, de origine juris," so often quoted, 

and so valuable as a compendium of legal history, is 
taken from his "libro singulari Enchiridii." He 
wrote also other works, as for example, " ad Quintum 
Mucium," "ad Sabinum," "ex Plautio," "episto- 
larum,'' &c. He was a cassiana, as the adherents of 
the schola Sabinianorum were sometimes called, and 
in his enumeration of earlier jurists, he does not con- 
ceal this, as he calls C. Cassius Gains nosier {y) "quod 
Cains noster dixit." 

30. Gains. A contemporary of Pomponius and Gains, 
subsequent to Julius. In regard to Gbius there are 
several points that still remain problematical. As to 

(lo) Eutropins, 8. 17. Prcsm. soc. 14. 

(<c) Soo Iloinoccii Antiq. Bom. {y) L. 39. de stip. serv (45. 3.) 
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his name — ^its correct spelling — ^though this is not of 
much importance : whether it is spelt with an e or a y, 
and whether the initial letter should he a or a, G. 
Boecking, after research and deliberation, and Lach- 
mann, who are great authorities, decide for i aud (7, and 
for three syllables, not two. Boecking says, " Qaii 
nomen trisyllahum est." " Neque sed G prima 
nominis littera est, ut lapides bonique codices scripti 
idcmque ipse Quiatiliani locus, &c."(2r) Again, in his 
Institutes he says, " Gkdus — not Gtejus, nor Caius, nor 
Cajus." (a) 

As to the question. Where did he live ? this is still 
disputed. It has been said that he flourished one 
hundred years before Justinian, in the fifth century. 
A later opinion is that he must be reckoned as one of 
the classical juristsu Hugo, a great authority on the 
history of the EoDoan Law, was of opinion that he was 
a contemporary of Ulpian and Paulus, and that he 
flourished under Severus and Caracalla, i.e. between 193 
and 217 a.d., so that at the time of Antoninus Pius, 161 
A.D., he was scarcely bom. This conjecture cannot be 
admitted. Gains often mentions Hadrian in his In- 
stitutes, and always with the appellation of divum except 
in two passages {b% in which he merely refers to 
: Senatus-consulta made ex auctoritate Hadriani. Hadrian 
died 138 a.d., and was succeeded by Antoninus Pius, 
who reigned till 161 a.d. The better opinion is that 
Gains wrote his Institutes in the reigns of Antoninus 
Pius and M. Aurelius Antoninus Philosophus, whom 
the Eomans are accustomed to cite as Marcus. Marcus 
reigned with Lucius Verus till 169 a.d., and then 

(2) Prsefatio Gaii Instit. in notes e (b) L. bl'c. 4-7. II. hoc. 57, scc^ also 

5. p. V. for Divum Hadiianurn 1. 7. do robus 

(a) Abriss der Instit. p. 7- (b) dub. (35. 5.) 
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alone till 176 a.d. Marcus Aurelius and Lucms 
Verus are called by the Eoman jurists divi fratres or 
Marcus et Yerus, also Antoninus et Verus. It was 
about this time that Gains wrote. Gains, in his 
book, mentions Antoninus Pius, and says, "nam ex 
constitutione sacratissimi imperatoris Antonini," i(c) 
and again, "nunc ex epistula optimi imperatoris 
Antonini quam scripsit pontiflcibus." (d) These 
passages contain nothing in them to lead to the 
supposition that Antoninus was dead ; and the tone of 
the extracts would seem to indicate that he was living. 
Again, in the second book of his Institutes, Gains 
says, " set nuper imperator Antoninus signiflcavit re- 
scribto," (e) and a little farther on in the same book 
he expresses more plainly that he was deceased, "sed 
hodie ex divi Pii Antonini. (/) This is proof that he 
wrote not only after Hadrian but after Antoninus 
Pius. The general opinion now is — an opinion that 
was formerly ignored — ^that Gains was bom under 
Hadrian, and that he flourished and wrote imder An- 
toninus Pius and his immediate successors. It seems 
also quite clear that Gains had published his Insti- 
tutes before the decease of Marcus, for Ulpian in his 
" Fragmenta" informs us of a constitution of divus 
Marcus on the doctrine of Cretio, and this constitution 
with its alterations is not introduced into the Insti- 
tutes by Gains, {ff) It is scarcely to be conceived 
that Gains would have been ignorant of the alteration 
if he had written after this constitution of Marcus. (A) 
Another problem unsolved in connection with Gains 

(c) Gains I. sec. 53. -{g) Ulp. frag. XXIT. sec. 34. Gaius 

(d) Gaius I. sec. 102. II. sec. 177. 

{e) Gains n. sec. 126. Qi) Boekingfs PraBfatio Gaii Inst. 

(/) Gaius II. . sec. 195. ^pp. 6. 7. and Puchta*s Instit.vol. 1. 466 
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is that whilst he belonged to the most distinguished of 
the Eoman jurists, as we know from the fact of his 
being one of the collegium that constituted the so- 
called "citation law" of Valentinian III; from the 
fact that his Institutes for centuries were placed in the 
hands of the Eoman law students in their first year's 
course ; that they were epitomized and received into 
the West Gothic Code ; and that hundreds of extracts 
are found from his other writings in the Pandects — 
still it is a remarkable fact that no later jurist ever 
mentions Gains. It is the more remarkable, as a 
number of inferior men are referred to, and extensive 
quotations given from their writings. Frequent men- 
tion is made of the great jurists — of Cassius, of Julia- 
nus, of Ulpianus, of Paidus, and others — ^but Gbiius is 
never mentioned by a subsequent jurist. If he had 
been a later jurist this would account for it, but it 
was not so ; or if he had been a writer of no import- 
ance. He was the coryphaeus of the Eoman classical 
jurists, and this silence is almost inexplicable. Was 
it that Gains was not his principal name, that it was 
his cognomen^ and that he is quoted under some other 
name? Was it because he was a provincial jurist, 
and did not live in Eome, that he had not the jus re- 
spondendiy that he was not to be classed with those 
"quibus permissum est jura condere?" Would it 
have been a breach of etiquette with the Eoman law- 
yers to have quoted the sententice et opiniones of one 
whom they regarded only as a writer of text-books, a 
private teacher of the law, and not an authorised ex- 
pounder of its doctrines. These are the only conjec- 
tures which at present have been made. The fact 
that Gains is not mentioned by later jurists is remark- 
able and could not be overlooked. 
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The discovery of Qaius — that is, of his Institutes — 
at Verona, in 1816, was of the greatest importance 
to the student of the Roman law, as without doubt it 
is the greatest literary treasure found in the present 
century. This work has exerted an immense influ- 
ence on the study of the Boman law, alnd especially 
the Fourth Book of the Institutes, on the views which 
were previously held in regard to Roman Civil Pro- 
cess. Some passages also in the Pandects before unex- 
plained and indeed inexplicable, are rendered perfectly 
clear and intelligible by the discovery of the commen- 
taries of Gains. 

Gains is the last writer who is presented to us as a 
Sabinian. Traces of the renowned Proculian school (!tesed 
earlier, since after Celsus and Neratius Prisons we hear 
of no other jurist of this sect. The " Institutionum 
Commentarii Quattuor" of Gains possess an additional 
interest, not only because they are written in a lively 
and attractive style, but because they approach nearer 
to completeness than any other work rescued from the 
wreck of the older Roman jurists. This work, found 
by Niebuhr in 1816, in the library of the chapter at 
Verona, had been obliterated, and the parchment 
written over with the letters of St. Jerome. 

This great treatise was not the only work of Qfl,ius. 
In addition to the Institutes, he wrote a commentary 
on the Twelve Tables, on the Lex Julia et Papia, 
on the prsetorian, sedilitian, and provincial edicts, also 
some monographs, and lastly, " libri VII rerum quoti* 
dianarum s. aureorum." From the last work we find 
extracts only out of the first three books inserted in 
the Pandects. The whole number of extracts from the 
writings of Gains in the Digest is five hundred and 
thirty-five. It will be observed that among his mani* 
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APRICANUS AND CLEMENS. 



AfricanuB. 



ClemeBs. 



fold writings we find no responaa^ no quesUones^ whilst 
on the other hand of a book "de casibus," in which re- 
markable legal cases are collected, none appears to have 
been decided by himself, and some are manifestly 
feigned. This serves to confirm the view that he did 
not possess the jus respondendi^ and to support the 
conjecture that he probably was at the head of a pri- 
vate school for teaching the law. (^) 

31. Sextus Ceecilius Africanus. He was not a very 
fertile writer, and only one of his works is quoted in 
the Pandects — ^libri IX qusestionum. From these 
libri, in which a number of legal questions are treated 
and opinions cited, one hundred and thirty-one ex- 
tract^, some of considerable length, are cited in the 
Digest, and their diflSculty has become proverbial. 
The expression " Africani lex " is used as equivalent 
to difficilis. We have a commentary on Africanus by 
Cujacius which is a masterly work. This Africanus is 
without doubt the same person that A. Gellius intro- 
duces as holding an interesting discussion with a phi- 
losopher named Favorinus. The philosopher attacks 
certain passages from the laws of the Twelve Tables, 
and Sextus Cselius defends them. Africanus was con- 
temporary with A. Gellius. (/) 

32. Terentius Clemens. This author wrote a great 
work, " libri XX ad C. Juliam et Papiam," passed in 
the time of Augustus, also on Marriage and the law 
of Inheritance. We have thirty-five extracts from 
Clemens in the Digest. Jacob Gothofredus when he 



{%) See Fuchta Inst. vol. I. p. 462 
et seq; also for a faller account of 
GaiuB, " Some aoconnt of the life and 
commentaries of Gains/' pp. 1 — 20, 
in the translation of his " Commen- 



tarii quattuor," also the " Law Re- 
view," No. XXXIX, new series, pp. 14, 
16, both from the pen of the author 
of this work. 

(j) Gellins N. A. 20. 1, 
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tried to reconstruct the legem Juliam et Fapiam used 
these extracts frequently. 

33. Junius Mauricianus, He wrote six books " ad Maunciaans. 
legem Juliam et Papiam" and also "de poenis." Four 
extracts only are foujad from his writings in the 
Pandects. 

34. Vindius, who is mentioned in the Pandects by Vmdins. 
tJlpianufl "Vindius scribit," and by MsBcianus, whocited 

his opinion as "Vindius noster," on the quarta Falctdta. 
(k) We find no mention of him by later jurists. 

35. Lucius Volusius Maecianus* There are extracts Msecianua. 
from a great monograph written by Msecianus on 
fidei-commissum in XIV libri. (Z) Extracts are found 

from this work in the thirty-second book of the Pan- 
dects. He also wrote "ex lege Ehodia" and "de 
publicis judiciis, sive publicorum." There are forty- 
four passages taken from his writings in the Digest, 
He also wrote on the As, and the parts of the As; This 
work, with that of Balbus, on the As is edited by 
Boecking in the Bonn " corpus juris rom. antej." He 
died in the time of Marcus Aurelius, who appears to 
have studied jurisprudence under his guidance. 

36. Claudius Satuminus. There is only one extract Saturninua, 
given from the writings of Satuminus in the Digest. 

A. Quintus Satuminus, who is mentioned "libro 
decimo ad Edictum scribit,'' (m) and again in another 
passage, " Quintus Saturnius consentit," (n) but 
whether Quintus is the same person as Claudius, we 
have no means to determine. The single extract from 
Claudius Satuminus is taken from a " libro singulari 

Ok) L. 7. sec. 18. ( 2. 14.) L. 32. sec &c. (34. 2.) 

4. (85. 2.) (n) L. 13. sec. 6. de jiirejarando» 

(l) Capit. Marc. 3. Jub 12. (12. 2.) 
<m) L. 12. sec. 7. de auro, argento, 

k2 
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Jasfcas. 



Patemiu. 



Harcellns. 



de poenis paganorum," and is quoted in the 1. 16 " de 
poenis" (48. 19). It is interesting, as lie gives the 
qnatuor genera^ or heads out of which punishment 
may arise ; these are facta^ dicta^ scriptaj and consilia. 
And these quattuor genera consideranda sunt septem 
modis : causa, persona, loca, tempore, qualitate, quan- 
titate, eventu. These modes are severally explained, 
and this constitutes the only extract from this writer 
found in the Pandects. 

37. Papirius Justus. He wrote under the " Divi 
fratres" — Marcus Aurelius and Lucius Yerus — "de 
constitutionibus," XX libri of imperial constitutions ; 
namely, rescripta and decreta. Of these sixteen 
extracts are found in the Pandects. 

V. The next period, and the closing one of the 
classical jurists, extends from the time of the Anto- 
nines, a.d. 170, to the reign of Alexander Severus ; 
this will include the end of the second century, and 
the beginning of the third century of the christian era 
till the year 230 or 240 a.d. 

38. Tarruntenus Patemus, He is quoted twice in 
the Digest. He was prsefectus praetorio under Com- 
modus, and was executed on a charge of pretended 
treason, {p) 

39. Caius Ulpius Marcellus. Marcellus is one of 
the most distinguished jurists, and is quoted one hun- 
dred and fifty-nine times in the Digest. TJlpianus 
often quotes him as an authority. He was a councillor 
of state under Marcus Aurelius, and a general in 
Britain in the time of Commodus. He was envied by 
this prince on account of his virtue and ability, {p) 



(o) Lamprid. Com. 4. Dio. Cass. 4.) Dio. Cass. 72. 8. Son. Hist. Eccl. 
72. 8. 12. 4, 

(jf)) L. 8. de his qui. in test. (28. 
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40. Quintus Cerviditis Scsevola. This jurist is not Q. c. Sc»roift 
to be confounded with the great republican lawyer, ' 
Quintus Mucius Scsevola. He gave instruction in the 
principles of the law to Septimus Severus, who was 
afterwards emperor, and also to the celebrated Papinian. 

{q) Papinian often mentions his teacher in terms 
expressive of the highest respect and honour. Modes- 
tinus, the last of the great jurists, mentions Sceevola, 
Paulus and Ulpianus as the three greatest of the 
Eoman jurists. He says : — " 0"vro% y^ Kal KtppiBios 2Kai- 

P6X.as^ Kal Uavkos, fcal Ao/Airtos Ovkiriavos^ 6i Kopv<l>aio ruiv 

vofiuclav,^^ &c. (" Ita enim Cerbidius Scsevola, et 
Paulus, et Domitius Ulpianus, coryphsei legum pru- 
dentum," &c.) (r) He is said to have rendered 
considerable service to Marcus Aurelius by his legal 
opinions. (5) His principal writings were "libri VII 
responsorum," "libriXXqueestionum," and "libriXL 
digestorum." There are three hundred and seven 
extracts from his writings in the Digest. In his 
Eesponsa, the facts of a case are stated, and the 
decision or solution given in the fewest possible words, 
and generally without the connecting links of reason- 
ing. The Questiones are devoted to an elaborate proof 
and justification of the decisions given, and his Digests 
contain Eesponsa • sometimes comprising only a short 
statement of the decision, and sometimes, as in the Ee- 
sponsa, an explanation of the principles on which the 
decisions are made, (t) 

41. -^milius Papinianus was as great, a jurist as Papinianus. 
ScaBvola, and, if not the greatest, at least on a level 

with the most distinguished of the Eoman lawyers. In 

(q) Spartian. Carac. 8. Carac. 8. 

(r) L. 13. Bee. 2 de cxcusat. (27. 1.) (<) L. 60 mand (27. 1)1. 93 pr. de 

(s) Capitol, Marc. 11. Si)artian. leg. (3. 32.) 
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every respect, he was a noble and brilliant man. The 
excerpts from his writings form a large and important 
part of the Pandects. There are in the Digest not less 
than five hundred and ninety-five passages from his 
legal works. Not only was he remarkable for his 
acuteness in all legal questions, but especially for 
his manly character and noble conduct throughout the 
whole of his life. Succeeding emperors called him 
PiuSy and no other jurist attained to the same degree 
of reverence from posterity. He was long active in 
the affiairs of the state, and filled the high office of 
prsefectus prsetorio. He is supposed to have accom- 
panied the Emperor Severus, with whom he lived on 
terms of the closest friendship, to Britain, and to have 
been present at the monarch's death at York in 
A.D. 211. Severus committed his two sons, Geta and 
Caracalla, to Papinian's care. When Caracalla subse- 
quently murdered his brother, and conceived a justifi- 
cation and defence necessary to be presented to the 
senate and the people, he applied to Papinian for this 
purpose. Papinian repelled the request with the 
cutting reproof — "that it was easier to murder a 
brother than to defend the guilty deed ;" or, according 
to another account, with the reply — " that to accuse an 
innocent person who has been criminally slain is to 
commit a second murder." He and his son were 
ordered to be executed by Caracalla, and to add insult 
to injury, he was slain with the axe instead of the 
sword, in shameful violation of the Eoman Law. 
" Vita (says XJlpian), adimitur, ut puta si damnatur 
aliquis, ut glddio in eum animadvertatur ; sed animad- 
verti gladio oportet, non securi^ vel telo, vel fasti, vel 
laqueo, vel quo alio mode." {u) The constancy and 

(u) L. 8. sec. 1. de pceiiis (48. 19.) 
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virtue of Papinian, even to his death, add emphasis 
and vitality to his own striking remark, " Quee facta 
laBdunt pietatem, existimationem, verecundiam-Aostram, 
et, ut generaliter dixerim, contra bonos mores fiunt, 
nee facere non posse credendum est." (v) 

From his writings, as especially deserving notice, 
are "libriXX responsorum," " libri XXXVII questio- 
num," " libri II definitionum." He also wrote a " lib. 
sing, deadulteriis," and "'Ek tou do-rwofiiKov fiovo/SllSkiov,^^ 
&c. The fragments from Papinian, both as re- 
gards matter and form, are to be classed with the 
most valuable in the Pandects. He was commented 
upon by his contemporaries as by Martianus, TJlpianus, 
Paulus, and their successors. It will be remembered 
that Valentinian III made him the president of the 
collegium for the celebrated " citation law : " that the 
students of the third year were engaged in the study 
of his works, and were called PapinianisteB, an appel- 
lation subsequently retained by Justinian for students 
of the same year: the twentieth, twenty-first, and 
twenty-second books of the Pandects were called by 

the Byzantine jurists, avriira.iria.vov jSc/SXmi or dvrt- 

wair*ovos, a name by which they are still known: 
that in the twentieth book each title except the third 
begins with an extract from the writings of Papinian : 
and that the legal students' feast also bore his name. 
Papinianus and TJlpianus must certainly be regarded 
as the most distinguished of the Eoman jurists. 

42. Claudius Tryphoninus lived also under Severus Tryphonmuf. 
and Caracalla : seventy-nine extracts from his writings 
are found in the Pandects. 



(v) L. 15. de cond. inst. (28.7.) SccbvoIbb, Leipzic, 1755. See also 
Gonradi de vito et scriptis Q. Cervidii Puchta Inst. vol. I. p. 471, et seq. 



136 MENANBER, TERTULLIANUS, ULPIANUS. 

Menander. 43. Amus Menaiider lived at the same time, and 

from his writings there are six extracts in the Pandects* 

44. Tertullianus : he wrote a " lib. sing, de castrensi 
TertuUiamis. peculio," and also " questionum." There are five 

extracts from his writings in the Pandects. He is 
probably the same person as the celebrated patristic 
writer Quintus Priscus Tertullianus. This is rendered 
probable by the fact that they lived at the same time. 
Eusebius also, the ecclesiastical historian, speaks of 
Tertullianus as being aquainted with the Eoman Law : 
" avSpa Tovs ^Fwfiaiwv vo/xovs i)K/»t/?(UKOTa." In the Writings of 
the father there are also many legal expressions and 
allusions which serve to confirm the opinion. 

45. Domitius Ulpianus, in direct contrast with the 
mpianiiB. last-named writer, was a bitter enemy of Christianity, 

and the most violent opponent of the Church in his day. 
He was bom in Phoenicia, in Syria, as he himself in- 
forms us, and extols his birthplace, " Sciendum est, 
esse quasdam colonias juris Italici, ut est in Syria 
Phoenice splendidissima Tyriorum colonia^ unde mihi 
origo esty nobilis regionibus, serie sseculorum anti- 
quissima, armipotens, foederis, quod cum Eomanis per- 
cussit, tenacissima," &c. (w) He lived at the time of 
Septimus Severus, flourished especially under Cara- 
calla, and also for a short time under Alexander Severus. 
He held the most prominent position in the state as 
prefectus praetorio, and was called amicus and parens 
of the emperor. Alexander says, " Domitium Ulpia- 
num prefectum prsetorio et parentem meumP The em- 
peror was a young man. Again, Alexander says, " Se- 
cundum responsum Domitii Ulpiani, preefecti annonse, 
jurisconsulti amid meiP {x) He served the state 

(if) L. 1. pr. do ceDB. (60^ 15.) 
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during the minority of Alexander Severus, and strove 
to render himself agreeable to Mamma^a the mother of 
that emperor. He subsequently combined with her 
against the prcefecti pr»torio Flaviaaus and Chrestus, 
who were able men, and little disposed to flatter 
Augusta, or stood in the way of a limitation of the 
influence of the military. Subsequently, he united 
himself with them as a third preefecti preetorio, and at 
last had them executed. He then acted in the preefecture 
alone. His life was now in continual danger from the 
resistance and plotting of the praetorian guards. A 
revolution of the people, probably incited by the 
government, broke out against them and was sup- 
pressed. Ulpianus fled to Alexander Severus for 
protection, but was murdered by the preetorian guards 
in the first year of the emperor's reign, and before his 
very eyes. His death occurred in the year 228 a.d. 
Ulpianus is distinguished not only for the quality but 
for the quantity of his writings. He wrote upon both 
the civil and the praetorian law, also text-books and 
commentaries, as well as upon the Edict. Hia two 
greatest works are "libri LXXXIII ad edictum," and 
" libri LI. ad Sabinum." He is so copiously cited in 
the Pandects, that in regard to space alone, one-third 
of the Digest consists of quotations from his works, 
whilst the number of extracts, large and small, 
amount to no less a number than two thousand four 
hundred and sixty-two, or, according to the edition of 
the Pandects by the " Fratres Kxiegelii," to two 
thousand four hundred and fifty-seven. He is the 
lawyer most frequently quoted in the Pandects, indeed 
we find his name almost on every page. 

(ic) L. 4. Cod. do locat. (4. 65.) L. 4. C. de cont. et com. stip. (8. 38.) 
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His " liber singularis regularum," or, as it is now 
called, his " Fragmenta," are especially deserving of 
notice for their beautiful and condensed language so 
admirably suited for a compendium. TJlpianus in 
these " Fragmenta," for style and expression, is far 
before Gkdus. His phrase is so exact and concise, and 
every word is so well weighed, that it may be taken as 
a model for legal expression. 

It is to be regretted that as a man his character is 
stapaped with vice. The stain of the blood of his pre- 
decessors in the office of preefecturate was upon his 
hands, and if we are to credit Lactantius, who calls 
him Domitius, he was a fearful persecutor of the 
christians. Although Lactantius does not mention 
-, him by the name TJlpianus, there is now no doubt but 
., that under the name of Domitius he refers to the same 
person. He was the contemporary of Papinianus and 
Paulus, and the three men constituted the most bril- 
liant legal constellation of any age. 
Paulus. 46. Julius Paulus was a friend of TJlpianus, and his 

junior in years ; he flourished at the time of Alexander 
Severus ; was preefectus preetorio ; and sat in the im- 
perial council, (t/) He was one of the most diligent of 
the Koman legal writers, and the extracts from his 
works found in the Pandects amount to no less a 
number than two thousand and eighty-three. Nearly 
a third of the Digest is composed of quotations from 
his writings. Whilst the number is almost as great 
as that of TJlpianus, the extracts themselves are not 
regarded as equally valuable. 

We have also an independent work of Paulus, but it 
is to be regretted that it is not in its original form ; 



(y) L. 97. de adquir. her (20. 2.) 1. ult. de jure fie. (49. 14.) 
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namely, the "receptee sententise," in five books. 
These have come to us through the West Gothic Code, 
the so-called ^* Breviarum Alaricianum " combined, as 
we have seen with Gains and other writings, and are 
manifestly very corrupt. Such was long suspected to 
be the case, a suspicion since confirmed by the dis- 
covery of the " Vaticana Fragmenta." Paulus was a 
profound and thoughtful jurist, but he is very obscure, 
and confides too much to the student. This ob- 
scurity has been so much felt, that one of the old. glossa- 
tors in his chagrin exclaims, " maledicte Pauli !" 
Three lines of Paulus often require as many pages of the 
modem jurists to explain them. Paulus wrote a great 
work in about TiXXX libri " ad edictum sive ad edic- 
turn pr«toris,» also copiously upon the various 
senatus-consulta. His " mauualium " " lib. sing, 
regularum sententiarum," and " lib. sing, de variis 
lectionibus," have been abeady mentioned. He was 
also the author of many other profound treatises. 

47. Callistratus also lived under Sep. Severus and OaUistrataa. 
Antonius Caracalla. In his ^^ libro I questionum,'' 

he says, "Nam imperator noster Sererus rescripsi ;» 
(0) and in another passage, he says, ^^ Imperatores 
nostri Severus et Antoninus." (a) There are ninety- 
nine extracts from his witings^in the Pandects. 

48. ^lius Marcianus lived under Alexander 
Severus ; he wrote on the Institutes, and is mentioned 
by Justinian in his Institutes '^ sicut .^lius Marcianus 
in suis Institutionibus refert." {b) He also wrote notes 
to Papinianus : — " In libro secundo de adulteriis Pa- 
piniani Marcianus notat." (c) There are two hundred , 

(0) L. 38. de cons. prin. (1. 3.) (c) L. 57 de rit. nnp. (23. 2.) L. 7. 

(a) L. 3. de offio. proo. (1. 19.) seo. 1. (48. 5.) 

(b) Sec. 1. Inst, de log. Aq. (4. 3.) 
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Florentinns. 



Raiiuas. 



Macer. 



Paconius. 
Modestinus. 



and seventy-five extracts from his writings in the 
Pandects. 

49. Florentinus : XII libri Institutionus by him 
are quoted in the Pandects. There are forty-two 
extracts made from his writings. In his Institutes 
he departs from the order of Gains, placing the Law of 
Inheritance nearly at the end of the work. He is 
mentioned by Justinian, and the Institutes of 
Florentinus were employed in the compilation of 
those of Justinian. He flourished under Alexander 
Severus. 

50. Licinius Kufinus. He is quoted only seventeen 
times in the Pandects. He wrote ^ ^ libri regulaxum, ' ' and 
is not to be confounded with Puhlius RutiUtis Eufus, 
of whom Pomponius says, " qui Eomee consul et AsisB 
proconsul fait." 

51. -ffimilius Macer: there are sixty-two extracts 
from his writings in the Pandects. He wrote "de 
appellationibus," " de officio preesidis," and other 
works. 

52. Paconius. Of whom nothing need be said. 

53. Herennius Modestinus. He was a scholar of TJl- 
pian. The opinions of the juris-consults were frequently 
given to .their pupils. Ulpianus in his commentary on the 
Edict mentions a legal opinion that he gave to Modes- 
tinus. " Herennio Modestino studioso meo de Dalmatia 
consulenti rescripsi." (d) He lived under Alexander 
Severus, but flourished under Gordianus III. He is 
the youngest of the classical jurists, who constituted 
the so-called collegium of deceased jurists, established 
by Valentinian III. Gains was the eldest, and the 
remaining were Papinianus, Ulpianus, Paulus, and 



{6) L, 52. sec. 20. de furt. (47. 2.) 
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Modestinus. He wrote upon the legal excuses of the 
tutor (excusationum), and a number of other treatises, 
from which there are three hundred and forty-five 
extracts in the Pandects. The only Greek extracts 
found in the Digest are taken from the writings of 
Modestinus. 

VI. With Modestinus the illustrious race of the 
classical jurists closed, and there only remains to 
mention a few more unimportant names which are 
cited in the Pandects. 

54. Hermoginianus. There are one hundred and]^^™*^^'" 
seven extracts from his writings in the Pandects. He 

wrote "libri VI epitomarum," and also "fidei-com- 
missorum." 

55. Aurelius Arcadius Charisius. There are five charisius. 
extract^ from his writings in the Pandects. He 
wrote " lib. sing, de muneribus civilibus," and other 
treatises. Hermoginianus and Charisius lived under 
Constantino, and are probably the last jurists quoted 

in the Pandects. The following names are mentioned, 
since they are also quoted ; but not in chronological 
order, as it is not known with certainty when they 
lived. 

56. Furius Anthianus. He supplies only three Anthianus. 
extracts for the Pandects. • 

57. Rutilius Maximus. Only one extract. Manmufi. 

58. Julius Aquila. Two extracts. Aquiia. 
The above is a brief review only of the sources of the 

Roman law before Justinian. It now remains to present 
a compendious sketch of the legislation of that emperor 
himself, and especially to examine the several pai-ts of 
the corpus juris civilis, and their relation to each 
other. 



1 
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CHAPTEE SECOND. 
Op !Che Legislatiok of Justdoak. 

SficnoK XV HI. — A Oeneral Glance at this LegtBlatian. 

TheprevioDB I. Let US take a glance at the previous sources 
J?^^'®' of the Roman law, so as to bring to a focns all that 
has been previously said. Before the reign of the 
Emperor Justinian, in 527 B.C., there were two distinct 
elementary sources of the law, which were technically 
called ^ra and leges. The term jura was applied to 
the writings of the jurists : whilst that of leges was 
applied to the imperial constitutions. 

The " citation law " of Yalentinian m had been 
for a hundred years in operation. Thus the Soman 
judge was not obliged to regard the writings and 
opinions of all the Soman jurists, but only those of the 
five great masters of the law, whose names have been 
so frequently mentioned. When these were divided 
equally, the doctrine which had the additional sanction 
of Papinianus was regarded as the law. Or, the 
opinion of the majority decided. This was the rule in 
regard to ike jura. 

In regard to the kges^ we have seen that three cele- 
brated collections had been made. The Codex Gre- 
gorianus, the Codex H^rmoginianus, and the Codex 
Theodosianus. In addition also to these codices, there 
was a number of scattered laws, made by the Soman 
emperors, called Novellee, which the Soman lawyer 
was always bound to respect. 
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The Boman Emperor Justinian, a man of excellent Jnstinianut. 
intention, possessing a species of boldness, indicative 
of mind and scientific knowledge, came to the grand 
resolution to. make a complete reform in the Koman 
law, by bringing the leges and the jura into one 
collection. His uncle Justin appointed biTn co-regent 
in the empire with himself, on the 1st of April, 527, 
and on the 1st of August of the same year, upon the 
death of Justin, he governed alone, having then attained 
the forty-fifth year of his age. 

He was favoured with a long reign in which to 
carry out his magnificent designs, having reigned 
alone from the 1st of August, 527, until the year 567, 
when he died. 

He was also fortunate in the men by whom he was Beiisarius. 
surroimded. Beiisarius, his great general, conquered 
Africa, and Italy was again conquered during his reign 
.and united to the empire. 

Whilst the resolve to make a legal reform is to be Trfbonian. 
placed to the credit of Justinian, the essential actor in 
this reform was Tribonianus. In the internal aflFairs 
of the court and empire as queestor he possessed great 
influence ; but, in the year 531, in consequence of a 
tumult of the people, he was superseded, but was soon 
restored, and resumed his former position and activity. 
He retained these till the period of his death, in 545. 
He possessed, for his time, imusual culture, a pliant, 
supple character, and was devoted to the interests of 
his master. Tribonian, considering the times, must 
be characterised as a distinguished man. He was the 
essential soul of the law. Not that he is to be so 
identified with the Eoman law, as if it had sprung 
into existence by his creative act. This is a ridiculous 
error no longer made by jurists, but often made by 
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superficial writers. Justinian also informs us that Tri- 
bonian had an extraordinary library, and that from this 
source much that was valuable was derived. 

That Tribonian was the main-spring of the move- 
ment does not admit of a doubt. And there are 
indubitable traces of his mind and knowledge of the 
law in the Novellee of Justinian, up to the period of 
the jurist's death. Prooopius informs us, not in his 
court history, but in his private history of the time, 
that the influence of the Empress Theodora was 
constantly exerted during the period of this great legis- 
lative reform of Justinian. 
A legal Not many months after Justinian was seated on the 

api^SJt^ and throne of his uncle, he took the first step in his legis- 
vetuS- ^^*^^^ ^^^^^ ^y appointing a commission, on the 13th 
lished. Qf February, 528 A.n., to consolidate the laws by the 

formation of a new code. In this ordinance the em- 
peror manifests a certain degree of weakness. Ten . 
men were appointed, after the example of the Decem- 
virs, and the code was arranged in twelve books to 
resemble the laws of the twelve tables. This com- 
mission accomplished its work so rapidly, that on the 
7th of April, 529, the new code was published under 
the title Codex Justinianus. 

In the constitutio, entitled "heec quae necess,-" to be 
found at the commencement of our present codex, Jus- 
tinian indicates the sources from which the materials for 
his code were collected — "in tribus veteribus codici- 
bus, velin quibus Novellee constitutiones receptee sunt." 
Thus the Codices Gregorianus, Hermoginianus, and 
Theodosianus were superseded. No judge was for the 
future to refer to these, nor to the Novelise Constitu- 
tiones, which had been received as scattered laws from 
the time of Theodosius up to the reign of Justinian. 
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The three codes just mentioned, as we have abeady 
seen, were complementary to one another, forming one 
compendious legal system. But the code of Justinian 
did not connect with these as a supplementary work : 
it contained in itself all the imperial constitutions that 
were in use, derived from all sources, whilst those that 
were not in use were discarded. 

2. In the following year, Justinian advanced to his The Pau. 
second great work; natnely, the collection of the jura. p^iiSied. 
In the place of a consultation of the writings of the 
five jurists, as ordained by Valentinian III, and a 
decision by a mere numerical majority, Justinian 
ordered that a collection , should be made from the 
entire writings of the classical jurists. None were to 
be passed .over : all were to be used. A numerical 
majority was no longer to be decisive ; but a principle 
of intertial interpretation was to be employed, all 
were to be diligently conned, and their opinions care- 
fully weighed. Thus the five jurists and the principle 
of settling the interpretation by mere numbers were su- 
perseded; thenumber of jurists was not limited, and their 
opinions were not to be counted, in order to decide a 
point of law by so rude a method as that of a numerical 
majority. 

On the 15th of December, 530, a commission of 
sixteen men was appointed, under the guidance of 
Tribonian, to accomplish this " opus desperatum," as 
Justinian called it. They were to finish their task in 
ten years, but the Digest was completed in three. This 
is much to be regretted ; for, if they had diligently 
employed the time proposed, the work might have been 
vastly better done. 

On December the 16th, a.d. 533, the collection of jura 
was published under the title of Digesta, or Pandects. 
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The tenn Pandects was expressive of the rich 
treasures contained in the jura: whilst the word Digesta 
was employed to indicate any comprehensive col- 
lection made from the writings of the Roman jurists, 
and had, as we know, been previously employed. 

Thus the Pandects or Digesta of Justinian were 
composed out of more than two thousand books, and 
presented the legal views of at least thirty-nine jurists, 
as Justinian informs us in the " constitutio tanta," at 
the commencement of this great work. Extracts were 
made from these numerous treatises, and placed under 
appropriate titles. It was not a mere abstract of the 
writer's opinion that was given, but the very words of 
the jurist were extracted with the rubric or title under 
which he wrote. As for example ; " Julianus libro 
II ad XJrsium Ferocem," {a) "Ulpianus libro XIV ad 
edictum," (Jb) " Papianus libro XI responsorum ;" {c) 
so that when we cast a glance at the Pandects, we find 
the opinions of the jurists expressed in their very 
words. Justinian says — "Pias igitur constitutiones 
jam antea duodecim contrahentes, codicem nostrsa 
pietatis cognominem compdsuimus ; " thus he refers to 
the Codex, " nunc vero omnium veterum juris condito- 
rum colligentes sententias e multitudine librorum, 
qui erant circiter duo millia^ numerum autem versuum 
habebant tricies centena millia^ in moderatum et per- 
spicuum Gollegimus compendium. Quinquoffinta itaque 
nunc fecinms libros e superioribus colligentes utilia, et 
omnes ambiguitates resecantes, et nihil adhuc dissi- 
dens relinquentes. Quern Ubrum Digeata aive Pandecten 
appellavimus^ turn quod legum contineat disputationes, 



(a) L. 59. Boiut. mat. (24. 8.) (c) L. 1. de pig. et hyp. (20. 1.) 

(b) L. 28, mandati yel contra. (17'1) 
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ac decisiones turn ex eo, quod omnia in unum collecta 
recipiat, hanc ipsi ponentes appellationem ; non ultra 
centum quinquaginta versuum millia ipsi dantes, et in 
sepfem ilium digerentes tractatus^ idque non temere, 
verum numerorum naturametconcentumspectantes. (d) 

When the emperor says out of more than two thou- 
sand libri, we are not to understand distinct works, 
but principal divisions of works. Julianus for ex- 
ample had ninety "libri digestorum" in one work 
containing a digest of the law. The twentieth part of 
the whole of these Ubri was incorporated into the 
Pandects as we find' that out of three million lines 
one hundredandfifty thousand were used, which is in the 
ratio of twenty to one. The Digest which was published 
on the 16th December, 533 a.b., contains extracts as 
we have seen from jurists commencing with Q. Mucins 
Scsevola, who was consul 659 a.xt.c., till the age of 
Hermogenianus and Arcadius Charisius, two jurists 
who lived in the time of Constantine and after the 
scientific period of Eoman jurisprudence. 

3. During the last year's labour of the commission The oompi- 
for consolidating the ywr a, it was found that the Pan- j^biSation of 
decten, notwithstanding the great condensation which ^^^ i^^^^tatee. 
had been made, would not be a work suited for ele- 
mentary instruction. In consequence of this, at the 
beginning of the year 533 a.d., whilst the commission 
was stiU active, a new one was appointed to compile a 
text book in the place of the Institutes of G^aius, 
which had to a certain extent become inappropriate 
and antiquated. This new commission consisted of 
two professors— TheophHus, a professor of the law in 
the school of Constantinople, and Dorotheus, a professor 



(d) Cons, tanta. sec. 1. 
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from Berytus. Oyer these Tribonian was appointed 
as the nominal head. Justinian says, " Cumque hoc 
Deo propitio peractum est, Triboniano viro magnifico, 
magistro et exqusestore sacri palatii nostri, nee non 
Theophilo et Dorotheo viris illustribus, antecessoribus 
nostris . . . convocatis, mandavimns specialiter 
ut nostra auctoritate nostrisqne snasionibns Institu- 
tiones componerent; ut liceat vobis prima legum cun- 
abula non ab antiquis fabulis discere, sed ab imperiali 
splendore appetere ; et tam aures quam animse yestrsB 
nihil inutile nihilque perperam positum, sed quod in 
ipsis rerum obtinet argumentis, aocipiant." 

The Institutes of Gkius and of Florentinus furnished 
the basis of the new Institutional work of Justinian. 
This legal compendium was so quickly composed that 
by the end of the same year it was completed, and was 
published on the 21st of November, in the year 588 
A.D. Although this work on the Institutes was com- 
posed on the pattern of Gains, and intended as a text 
book, it was not simply a text book, but was published 
as a Constitution of the emperor, and forms a substan- 
tive part of his legislation. In a word, whilst it was 
a book for the schools, it was a law for the empire. 
Thus the emperor himself speaks of the Institutes as 
an integral part of his legislation. In these three 
works, the Codex, the Pandecten and the Institutionea 
— the two former containing the kffes and the/wro— 
the great legislative reform of Justinian was completed, 
and the Pandecten and the Institutiones came into 
legal operation on the 30th of December in the same 
year. 
The Quinqna- 4. During the period that the commission was em- 
dSonea.^ ploycd upou the compilation of the Pandects, applica- 
tion was made to the emperor for the formal decision of 
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many points in dispute between the Eoman jurists. 
It is obvious that it was very desirable that these 
controversies should be settled. These points were 
promptly decided by the emperor in the years 529 and 
530, and are known as the " Quinquaginta decisiones.*' 
These appear to have been published as a " liber L 
constitutionum." (e) After this work was published Tho Oodcx 
a new edition of the Codex was rendered necessary. 
At once these " Quinquaginta decisiones" were incor- 
porated into the old edition of the Codex, and on tho 
17th of November, 534, the publication of the ^^repo- 
tita prelectio " of the Codex took place. This new 
Codex came into legal operation on tho 29th of De- 
cember of the same year, and tho old Codex of tho 
16th of April, 529, and the " Quinquaginta dccisioncs " 
were superseded. The new code was known as tho 
" Codex Justinianeus repetitse preBlectionis." In tho 
new code the old plan was retained, but the work was^ 
revised and the necessary interpolations and emenda- 
tions were made. Of the Codex vetus which was thus 
superseded we possess no copy. It was forbidden to 
refer to it ; not a single MS. of it exists, and tho 
work is entirely lost. It was at the close of the year 
534 A.D.; that our present " Corpus Juris Civilis" waa 
completed. 

5. After these publications the emperor lived up- Tho Novoiia5 
wards of thirty years. He was as it were so intoxicated ^^^^' 
with the love of legislation, that a number of 
Novellas leges, as they are called, making great changes^ 
in the law, were introduced. It was the intention of 
Justinian to make a collection of these Novelloe when 
they were completed, and to present them in an official 

(c ShenrVs Instit. p. 31. note. TI. 3. 4,72. fm. 21-1. 
Savigny Gcsch. uus 11. B. irn M. A. 
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form. This he did not live to cany into eflfect. No 
public collection was made, but they have reached us 
in the form of three private collections. 

These Novelise constitute the fourth and last part 
of Justinian's legislative labours. It is a singular fact, 
indicating the strong legal bias of the emperor, that 
whilst the Codex repetitus or novus was published on the 
last day of December, 534, the first of the Novelise ap- 
peared on the first of Jianuary, 535 — ^the very next 
day. Upwards of one hundred of these Novelise exist, 
but the most important were published between the 
years 535 and 539 a.d. It was during this remarkable 
period that Triboniaa wa« stationed near to Justinian, 
and in these Novelise you can discover plainly that a 
great man is in the background. Thus the complete 
body of the Justinian legislation consists of the Codex, 
the Pandecten, the Institutes, and the Novelise. The 
Novelise are entirely, in the Greek tongue, the other 
portions of his legislation are in Latin, with the ex- 
ception of title 1, book 27, '^de excmaUonihtbSj^ which 
contains extracts from Modestinus also in Greek, 
oonjstituting the only Greek extracts in the Digest. 
The "Corpus Juris Civilis" contains the later law of the 
Roman Empire, and other sources must be consulted 
in order to gain an acquaintance with the eaxly laws of 
Eome. It is also to be observed that the Digest is 
pre-eminently a practical work. 
Nummary. 6. In couclusion it may be mentioned that the Patcuts, 

as they are called, are quoted, as we have already 
shown, by the initial words with which they com- 
mence. A brief chronological review will be useful 
to enable the student more readily to remember the 
various dates that have been mentioned. 

On the 13th of February, 528 a.d., the " Constitutio 
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lisec quae necessario" was published. It contains the 
instruction to the legislative commission for the vetus 
Codex. It is to be found immediately before the 
present Codex and is addressed " Lnperator Justini- 
anus Augustus ad senatum urbis Constantinopolitanes.'* 
Again, on the 7th of April, 529, upon the publication 
of the first Codex, the emperor put forth the " Consti- 
tutio summa reipublicsB ; " this is the patent of' publi- 
cation, and is addressed as follows : " Imperator 
Justinianus Pius Felix, inclytus, victor ac triumphator, 
semper Augustus, Mennee, preefecto prsetorio, expree- 
fecto hujus almee urbis ConstantiQopolitanee ac patricio." 

A most important constitution was published on the 
15th December, A.B. 530, namely, the " Constitutio Deo 
auctore, " which contains the imperial ordinance by which 
the commission was appointed for the " opus pandecta- 
rum." It lays down the rules by which the conmiission 
was to be guidedin this " opus desperatum" of consolida- 
ting the jura. This constitutio is found in two places : 
namely, before the Pandects, and as the constitutio I 
" de vetere jure enucleando, &c." in the Codex, book 1, 
title 17. In both places the title runs as follows : 
" Imperator CsBsar Flavins Justinianus, Felix, inclytus, 
victor ac triumphator, semper Augustus, Triboniano 
qucestori suo salutem." 

Again on the 21st of November, a.d. 533, Justinian 
published his Institutes. On this occasion there was no 
special patent or constitution, but a "prooemium insti- 
tutionibus." This prooemium is found immediately 
before the Institutes, with the date, from which it may 
be seen that it was issued scarcely a month before the 
publication of the Pandects. 

The Pandects were published in the following month, 
namely December the 16th, a.d. 533. On this occasion 
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three patents appeared at the same time. One in 
Greek, commencing " AcSawccv ij/*?^ 6 Gcos ; " the Latin 
patent is Imown, as abeady mentioned, as the " Consti- 
tutio Tanta" and is addressed — "magno senatui 
populoque, et universis orbis nostri civitatibns ; " the 
third patent is known as the ^* Constitntio omnem 
reipublicee nostrae sanctionem," and was intended for 
the legal faculty at Eome, Constantinople and Berytus. 
This contains the new plan of instruction that was to 
^ ** be used in the law school, and after enunciating very 

fully the style and titles of the emperor it is addressed 
as follows : " Theophilo, Dorotheo, Theodore, Isidore 
et Auctolio, et Thallelseo, et Cratino, viris illustribus, 
antecessoribus, et Salminio, viro disertissimo, ante- 
cessori salutem." These three patents are found 
immediately before the Pandects. 

Lastly, on the 16th of Ifovember, a.d. 534, Justinian 
published the " Constitutio cordi." This constitutio 
announces the publication of the Codex repetitus or 
the second codex of Justinian as now possessed by us. 
The Codex novus came into operation on the 3Qth of 
December, A.p. 534, but the date of publication was the 
16th of the previous month, as above indicated. This 
constitutio, which is comparatively a brief one, is to be 
found immediately before the codex. It is advisable 
for the student to make himself familiar with the parts 
and names of the several portions of the ** Corpus Juris 
Ciyilis " for the purpose of facility in quotation. 
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Section XIX. — Of the Pandects. 

Of the several parts of the "Corpus Juris Civilis" the 
Pandects is by far the most important. Of this work 
the general description has been already given. It 
was Justinian's wish and intention to extract out of 
the entire and rich treasure of the Eoman jurists all that 
was of practical value. Thirty-nine jurists are quoted, 
and a mosaic, so to speak, is made from their writings. 
There are a number of rubrics, and under these the ex- 
tracts out of Papinianus, Ulpianus, Paulus, and others, 
as the case maybe, are severally arranged. For a clearer 
conception of this great work it is necessary to mention 
first, the Divisions of the work ; secondly, the Manu- 
scripts ; thirdly, the Editions. 

I. The different divisions of the Pandecten. 

Of the divisions of the Pandecten we find it 
necessary carefully to distinguish three. 

1. The most important division is into books and |^^'*^^^ ^""^ 
titles. Under these titles axe found the different frag- 
ments or excerpts taken from the jurists. There are 
fifty books in the Pandecten or Digesta : each book 
has a different number of titles, and each title has a 
particular rubric or inscription. The books themselves 
have no inscriptions. Again, over each fragment we 
have the name of the author, and also the work from 
which the extract is quoted. As, for example, in the 
first book, the number of the book alone is given, — 
" Liber Primus." Then we have, tit. 1., with the 
rubric, " De jusUUa et jureP Then further, the first 
extract is from "Ulpianus, libro I., Institutionum," 
and so on. The books 30, 31, and 32 are not divided 
into titles, and these three books contain together the 



154 AKRANGEMENT OF THE FRAGMENTA. 

theory of legacies and fidei-commissa. The title to 
each will be found to be the same, — " De LegaUs et 
Fidd'CommkmP Fragment succeeds firagment in each 
of these three books without any further division. 
The remaining forty-seven books are divided into titles. 

The systematic arrangement of the various materials, 
is made according to the Prsstorian Edict, and 
most of the titles or inscriptions are found in the 
Edicta Preetoria, having been transferred from thence 
to the Pandecten. 

As to the order of the Fragmenta themselves, the 
following questions may be asked : according to what 
principle were they arranged, whether there be any sys- 
tem, and, if any, how shall we ascertain it? Here was an 
enigma, the solution of which perplexed and baffled the 
best exertions of investigators for centuries. In our own 
time, Blume, in Bonn, has discovered and demonstrated 
the order in which the Fragments are arranged in the 
Pandecten. Hugo was perhaps not wrong when he said 
that Plume's singular discovery, both for diligence and 
acuteness, was the greatest that had been made in juris- 
prudence in our age. In all essential points the 
opinion of Blume cannot be doubted, and is now 
generally received as true, {a) The account is briefly 
this. The arrangement of the fragments is not sys- 
tematic, nor scientific, but merely mechanical through- 
out. The moduB procedendi appears to have been as 
follows. Blume has demonstrated from internal grounds 
that the commissioners appointed by Justinian in order 
to lighten their work divided the materials entrusted 
to their hands into three great masses. These he 
names the Sabinian mass, the Edictal mass, and the 

(a) Blame's account of this may be chichtliche Bechtsw. pp. 257—873. 
faniid in vol. 4 of Zeitschiift fur ges- 
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Fapinian mass. To the Sabiuian mass bdongod the 
'^ libii ad Sabinium ; " and these constitutod its basis. 
This mass consisted of works which treated of the civil 
law in a systematic method. The second, or Edictal 
mass, consisted of commentaries and treatises on the 
yFidilitian and Praetorian Edict, books on the jus 
honorarinm* The writings of Fapinian constituted 
the basis of the third mass, and to these were added 
the writings of the casuists — ^the questions^ respoMeSy 
and the manographicdl writings of the Boman jurists. 

It appears that the legal commission divided itself 
into three sections, and tiiat each of these sections took 
one of the above masses. The scheme or plan upon 
which the commissioners were to proceed was pre- 
viously arranged, and each section wrought out the 
mass or portion allotted to it apart and distinct from 
the rest. 

When this part of the labours of the commission 
was ended they met again in their collective capacity, 
and the extracts they had made from the several 
masses were arranged according to the following 
principle. The number of groups of extracts were 
counted, and in arranging them under the titles, the 
greatest number was placed first. The natural result 
of this is, that in one title the extracts from the Sabi- 
uian mass came first, in another those from the Edictal, 
and in a third, tbose from the Fapinian, or the extracts 
containing the jw civile. Blumrf has noted down every 
title of the Fandecten, and has shewn what are the 
extracts with which each title commences, and it is 
the number that decides the position that each collec«> 
tion of extracts shall occupy in the title. 

That this is a singular and interesting discovery 
will be readily admitted. But this is not all ; the 
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discovery is of great importance for purposes of inter- 
pretation. It is found that there are a number of tlic 
excerpts inserted in the masses to which they do not 
belong — Sabinian extracts in the Edictal mass, and 
extracts from the ju% civile in the Sabinian. Now, 
when this is ascertained it is of great importance for 
the exegesis of the Pandects. This important dis- 
covery has recently led to a number of results in 
the interpretation of the Pandects that Blume himself 
could never have anticipated. So that his work is 
not a mere instance of acuteness, disclosing a matter 
of great antiquarian interest, but one leading to im- 
portant practical results. 

In the edition of the Pandects by the " Fratres 
Kriegelii," this valuable discovery is indicated. By 
turning to the various titles, the letters S.P.E. will bo 
found, differently combined, to mark the order in 
which the various masses are arranged in the titles. 
At the end also of each fragment will be found one of 
these letters indicating the source to which the preced- 
ing extract is to be referred. Of course this useftd 
addition is not found in the old editions of the Pandects. 
Mode oi The fragments found under the titles are usually 

called UgeB and the usual mode of quotation is to 
mention the Ux^ then the superscription of the title, 
though this is often omitted, and then the numbers of 
the particular book and title. The lege% also are di- 
vided into paragraphs; the first of these is not 
however numbered, but is called principium ; and 
immediately after this commences paragraph 1, and 
then the numbers follow consecutively. This division 
into paragraphs was not made by Justinian, but was^ 
introduced by the glossators at Bologna, and is now 
found in all the late editions. 
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' 2. Another division of the Pandccton is that of the Tho geptem 
septem partes. This division was made by tho com- 
mission itself, and the first five parts, as already shown, 
were used in the plan of study laid down for thd legal 
student of Justinian's and of subsequent times. Tho 
last two parts, we have seen, did not enter into this 
plan. The prima pats extends from the 1st to the 
4th book inclusive and this is called the "wpSra pars 
pandectarum." The second part includes from the'4th 
to the 11th book inclusive ; and is called the ^^ pars do 
judiciis." This second part takes its name from the 
1st title oflhe 5th book. Justinian calls this the "pars 
de judiciis vel de rebus" in his plan of study, {b) The 
third part includes the following books to the 19th 
book inclusive, and was called the " pars de rebus,'^ 
after the 1st title of the 12th book, " de rebus ere- 
ditis.^^ The fourth part contains the 20th to the 27th 
book inclusive, and as this includes the middle of the 
Pandectcn, Justinian quaintly named it " pars quarta " 
or '' umbilicus pandectarum?^ The fifth part contains 
the 28th to the 36th books inclusive, and is named 
" de testamentis" from tho 1st title of the 28th book, 
which nms " Qui testamenta facere possunt et quem* 
admodum testamenta fiant." These were the 36 
books treated in the lectures of the ancient professors 
of the law, and were distinguished from each other as 
we have above indicated. The sixth and seventh parts 
have no special names. The sixth contains the 37th 
to the 44th book inclusive ; and the seventh part, the 
45th to the 50th inclusive — ^that is to the end. The 
division into seven parts made by the Justinian com- 
mission is evidently derived from tho septem partes 

(b) Cous. omnom rem. sec. 3. 



and Inforti- 
atum. 
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of the Praetorian Edict. It is somewhat childish when 
Justinian says that the number seven is a holy number. 
It was not the sanctity of the number, but the divi- 
sion of the Edict that was before the minds of the 
conmiission. This division has at present no practical 
importance for the student. Traces of it, as we see, 
are found in the titles ; and formerly an edition was 
published by Contiana. Lugd. 1571, a very neat .and 
correct edition in small octavos, in which the Pandecten 
is contained in seven volumes, corresponding to the 
septem partes of the Edict. It has not been thought 
necessary to preserve the septem partes in the later 
editions, though it is still marked as above indicated. 
Division into 3, A third division of the Pandecten is derived from 
dS: nf^m. the glossators, and not from the Justinian commis- 
sioners. The division referred to was that into Diges- 
tum vetus, Infortiatum, and Digestum novum, given 
at Bologna. 

The Digestum vetus comprises from the commence- 
ment of the Pandecten to the 2nd title of the 24th 
book inclusive. The inscription of this title is "cfe 
divortiis et reptcdiis.^^ The Infortiatum commences 
at the 3rd title of the 24th book, " Soluto matrimonio 
dos qtiemadmodum petatur,^^ and extends to the end of 
the 38th book. These books relate to the law of 
inheritance generally ; and speaking without great 
accuracy to matters relating to death. The Digestum 
novum commences at the 39th book, " de operis novis 
Nuntiatione^^^ and includes the whole of the remainder 
to the 50th book inclusive. These three principal 
divisions are again subdivided each iuto two parts. 
The second part of the Digestimi vetus begius with the 
12th book, that of the Infortiatum with the 30th book, 
and that of the Digestum Novum with the 45th book. 
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There is some obscurity in regard to the Infortiatum. 
At the end of lex 82, "Ad legem Falcidiam," book 35, 
tit. 2, occur the words tres partes ; from these words 
to the end of the 38th book were called ires partes^ 
and were separated from the M8S. , and treated apart 
and distinct. The glossators employed the term 
Infortiatum exclusively for the two previous parts; for 
example, they say, "Infortiatum cum tribus partibus,'^ 
and Plaoentius (1192) and others add the trea partes 
to the Digestum novum. All our MSS. of the Pan- 
decten have this division except the Codex Florentinus. 
All the editions that are glossed are found in three 
volumes ; the first volume containing the Digestum 
vetus ; the second volume, the Infortiatum ; and the 
third volume, the Digestum novum. 

We are entirely in the dark as to how this division Probable ex- 
arose and why these names were applied. The most the term « in- 
probable explanation is given by Savigny, in his history ** ™' 
of the Roman law. This view is derived from Odofredus 
(1265), who was not himself a glossator, but flourished 
at the close of the period of the glossators. Odofre- 
dus must not be confounded with Gothofredus the 
great French jurist who flourished in the 16th cen- 
tury. OdofredTismforms us that Imeriu8,tiie founder 
of the school of the glossators at Bologna at the begin- 
ning of the twelfth century (1140), did not possess a 
complete copy of the Pandecten, but only that part 
which is now called the Digestum vetus. Soon how- 
ever there came from Kavenna the ccmcluding part of 
the work, from the words tres partes in the lex 82^ 
"Ad legem Falcidiam," book 35, tit. 2, to the end of 
the Pandects, and this part was called the Digestum 
novum. The middle part was still missing, from the 
3rd title of the 24th book. Subsequently a more 
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perfect copy was discovered, by which the means were 
furnished to fill up the gap between the Digestum vettis 
and novum. This part, however, it is evident, was never 
entirely lost in Italy, as many have supposed, from the 
fact that it was not originally found by the glossators 
at Bologna. SoBartolus, in the rubric tit. D, "solute 
matrimonio," at which point the Infortiatum commences 
says, "hoc volumen (Infortiatum) nunquam ftiit 
amissum. Semper enim ftiit totum volumen Pandect- 
arum PmSy et adhuc est" {c) 

An abridgement was made of the Digestum novum 
by taking a portion of it from the tres partes to 
the end of the 38th book, which was brought into con- 
nexion with the middle piece. Thus this middle 
piece beiag increased, auctum vel augmentum^ as Ime- 
rius explains it, obtained the name of " Infortiatum," 
or augmented. The opinion that the Pandecten itself 
as a whole was augmented, is imtenable, as it was not, 
but only the newly found middle part. The above 
explanation seems probable, but it is by no means ab- 
solutely certain. It seems scarcely possible that Ime- 
rius could have read lectures on a work of which he 
possessed scarcely a fragment, (rf) 

Mannscripts H- Of the manuscripts of the Pandecten. 

d^n^^'d Among the numerous MSS. of the Pandecten, by far 

^^aiiy the ^q ^Qst distinguished is the Codex Florentinus. 

Morentinns. This was the most cstcemed MS. in the time of the 
glossators, and is often mentioned by them with great 
respect as the lectio Pisana. The MS. itself at the 
period of the glossators was not at Florence, but at 

(c) See Mackeldey's Modem Civil buch d. jurist. ' EncyclopsQdie, 1823, 
Law," p. 91. note d. p. 241. sqq. Pachta's Institntionen, 

(d) See on the Tres Fortes Sa- vol. i. p. 745, et seq-. who take a dif* 
vigny Geschichte dee Rom. Eeohts, ferentview. 

vol. 3. pp. 361--407. Hugo Lehr- 
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Pisa, and many a journey at the time of the glossators 
was taken to this place to ascertain its readings. In 
the year 1406 it was brought from Pisa to Florence, 
where it is still to be seen. The utmost care is taken 
to preserve this beautiful treasure of antiquity. It is 
preserved under a glass case, and a mechanical 
arrangement is contrived to turn over the leaves 
without placing a finger on the MS. itself. It is 
supposed to have been for centuries at Amalfl, and 
after the siege of this place to have been sent to 
Pisa. There is, however, no certain historical data upon 
which to found this opinion. That it is not the origi- 
nal copy of the Pandecten, which Justinian sent to 
Italy, as has been asserted, is proved by the vellum 
and the writing; but it is supposed to have been 
written by a Greek at Constantinople, in the seventh 
century, and to have been sent from thence to Italy, 
in which country it has ever since remained. It is 
written with extraordinary care, and is the oldest 
MS., by several centuries, of the Digest at present 
in our possession. The most ancient among the 
remaining M88. is not older than the twelfth century, 
so that the Florentine MS. is at least 5.00 years 
older than the most ancient we have yet discovered. 
These date from the age of the glossators and subsequent. 
It is, however, not only the oldest, but the most accurate 
of any. It has been maintained that the alterations in 
the more recent MSS. are merely variations from the 
Codex Florentinus. If this were correct, there would 
be an end to all criticism, and a comparison of various 
readings would be simply useless. In every case of 
doubt the proper method would be at once to have 
recourse to the Florentine MS. 

Antonius Augustinus, the great Spanish jurist, 

M 
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as well also as Lealius and Franciscus Taurellius, 
who published a valuable edition of the Pandecten, 
maintain tibat all the vulgate MSS. are derived from 
the Florentine MS. This assertion is supposed to be 
sustained by the circumstance that in the last title of 
the Digest a singular confusion has arisen by the 
misplacing of two pages in the binding of that MS. 
So that in the book L., tit. 17, the leges or fragmenta 
158 to 199 are misplaced and come after lex 117 ; 
and, singular enough, this error is repeated in all the 
other MSS. This is the principal feet relied on to prove 
that the Florentine is the parent MS. of all It is, 
however, regarded by civilians as by no means con- 
elusive. 

In the Codex Florentinus there are a number of 
lacunce or gaps, which, so fer as they occur in the 
forty-three books, are not found in the other MSS^ 
When these are carefuUy examined it is evident that 
they could not have been filled up by mere conjecture 
or analogy. Savigny has collected these so that they 
may be viewed and compared at a glance ; and when 
this comparison is made, it is impossible to avoid 
coming to the conclusion that other MSS. besides 
Ihe Codex Florentinus were in the hands of the glos- 
The utera s^-^ors. [e) This, howcvcr, does not detract from the 
commumsfliye value of tiic Florentine MS. The glossators without 

BononieDSis. 

doubt, possessed others, and this gave rise to a 
" litera communis sive Bononiensis," as distinctive 
from the " litera Pisana." 

Thus a textus receptus was elaborated ^t Bologna, 
now spoken of as the ^Uctio vulgata, having for its basis 
the Codex Florentinus and other MSS., which have 
not been handed down from antiquity to our age. 

(e) Savign/s Gesohichte des Bdm. B. im M. A., Tol. 8. pp. 418 
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This lectio Bononiensis was spread in numerous 
M8S. all over Europe, and contains the text and the 
recension of the glossators.^ The result is, that to 
have a correct criticism, the Codex Florentinus must 
be consulted; but the readings of the other MSS. 
must not be ignored, as other MSS. were employed in 
the recension of this editio, or lectio vulgata, by the 
glossators, which at preseni it is not in o^ ^ower to 
consult. 

III. As to the best editions of the Pandecten. 

It is unnecessary here to make a long list of editions S^'^^^if^^^" 
of the Corpus Juris Civilis ; we will, therefore, only Pandeoten. 
notice certain editions of the Pandecten, as this work was 
often published alone. Of the Pandecten there are three 
editions with which it is advisable to be acquainted. 

1. The editio princeps, which is glossed, is the The editio 
Digestum vetus. Perug. per Henr. Clayn., 1476, folio. 
Infortiatum Eom83 per Vitum Piicher, 1475, folio. 
Digestum novum per Vitum Piicher Eom., 1477, folio. 

This is the oldest known edition of the Pandects. 
It is printed with great correctness, and is regarded 
as most valuable. It is only to be found in public 
libraries. The basis of this edition and of the sub- 
sequent ones, till the Lyons edition of 1510, is the 
lectio vulgata. 

2. The next edition to be noticed is the lectio The lectio 
Haloandrina s. Norica, ex. rec. Greg. Haloandri (Haf- s. Norica. 
man in Zwickau), Norimb., 1529, in quarto, without 

the glosses. This is a critical edition, also of very 
great value, and is remarkable for the extraordinary 
critical acuteness which it exhibits. Unfortunately 
MSS. are mentioned by Haloander, as having been 
used by him and collated for this edition, without his 
indicating the names of these MSS., and the sources 

m2 
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fipom whence he derived thenl. In consequence of 
this a suspicion has arisen that he made a pretended 
reference to MSS. which he had never seen. But it 
is certain that learned men often took away MSS. 
fipom libraries which were not returned, but fell 
to their heirs, and were by the latter, in ignorance of 
their value, flung aside as useless. In this way it is 
known that many MSS. have disappeared in Europe ; 
so that the circumstance that no MSS. are to be found 
by which to verify the readings of this edition, is not 
sufficient evidence to invalidate the statement or repre- 
sentation of Haloander. 

This edition is very rarely to be found. It is 
sometimes in one volume, sometimes in two or three 
volumes, and is so printed that it may be thus bound. 
This, should be remembered, as an opportunity to pur- 
chase it should never be allowed to pass. The price of 
copies purchased on the Continent has varied ex- 
ceedingly. Savigny is said to have given three times as 
much for his impression as Kosshirt, having paid 
several hundred florins: — so the latter jurist informed 
the author. 
Oura L»iii et 3. The third edition is that of the Cura Lselii et 
Taureiuomiii. Praucisci Taurclliorum, Flor., 1553, in folio, with- 
out the glosses. These editors, who are said to have 
been &ther and son, were two learned Italians, and 
this edition is a faithful copy of the Codex Ploren- 
tmus; it is not in the least altered. The possessor 
of this edition has the advantage, to a certain extent, 
of having the Florentine MSS. immediately before 
him. The edition is very elegant, both as regards 
the paper and the largeness of the type. It is also 
found in one, two, or three volumes, and is of great 
value. 
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These three editions of the Pandecten ought to 
he carefully noted. First, the "editio princeps," as 
the first edition of the Pandecten; secondly, the 
*^ editio Haloandrina, or Norica," as containing many 
and valuable criticisms; and thirdly, the "editio 
Taurelliorum," as a reprint of the Codex Floren- 
tinus. 



Section XX. — 0/ the Institutes. 
I. As to the plan of the Institutes. The Insti- The plan of 

• . , •■■ 1 ^® Institutes. 

tutes, as we have already mtimated, were compiled 
upon the basis of the Institutes of Gains, reference 
being made at the same time to the Institutes of 
Florentinus. This work of Justinian, having the 
authority of an imperial constitution, superseded the 
work of Gains, which had been in use for more than 
three centuries. The antiquated laws found in Grains 
were removed, and the alterations in the law up to the 
period of Justinian's legislation were incorporated. 
The definitions of Gbius are often repeated by Jus- 
tinian, or are retained in form, and varied only in 
expression to suit the alterations made in the opinions 
of the jurists and the altered laws of the times. 

The Institutes of Justinian, like those of Gains, 
are contained in four books. Each book is divided 
into titles, and each title has an inscription or rubric. 
The titles again are divided into paragraphs. Each 
title does not commence with paragraph one, but with 
an introductory paragraph, which is quoted as prm- 
ctpium- The paragraphs one, two, &c., then follow 
regularly. The number of titles differs in the four 
books. 
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The treatment of the subject is based on the famous 
division given by Gains in his Institutes. "Omne 
jus quo utimur, vel ad personas pertinet vel ad res, 
vel ad actiones." (a) Thus the juris divisio is the same 
both in Gains and in Justinian. The first book 
contains the "jus quod ad personas pertinet," both 
in Gains and in Justinian. The second and third 
books treat of the rights of property — ^the "jus quod 
ad res pertinet;" namely,ownership, jura in re aJiena, 
law of inheritance, and obligations. The subject 
is the same in both Gains and Justinian — ^the law of 
property in the most extensive signification of the 
term. The fourth book treats of actions and legal 
procedure — '^ quod ad actiones pertinet." The fourth 
book of Gains commences at once with the division of 
actions into actiones in rem and in personam. The 
fourth book of Justiniau, on the other hand, for the 
first five titles, treats of obligations arising out of 
delicts ; and the sixth title commences " De Actioni- 
bus." The treatment of actions by Justinian is 
much shorter than by Gains. This arises from the 
circumstance that in Gmus we have a fcdl accoimt of 
ihe ancient mode of procedure called the kgis actio^ 
and also of the mode of legal procedure in use sub- 
sequently to this, named per formulam. This is omitted 
in the fourth book of Justinian, so that this book was 
greatly reduced. Jujstinian had no occasion to treat of 
the 'Uegis actiones," nor of the "formulro," as they 
were not in use in his time. To make up for this 
diminution in the bulk, the five titles, treating of 
obligations arising out of delicts, were added by the 
emperor to his fourth book. 

(a) Gains, bk. 1. see, 8. 
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II. As to the M8S. of the Institutes. These are Manusoripta 

of the Inati- 

ahnost innumerable, as since the age of the glossators tutes. 
there was no jurist who did not possess a MS. of the 
Institutes. This was not the case with copies of the 
Pandects. Through this multiplication of copies of 
the Institutes, the public libraries of Europe are 
flooded with MSS. of this work. But they are all of 
the age of the glossators and subsequent, with the 
exception of three, which are of the tenth and eleventh 
centuries. These, it is to be regretted, are incorrectly 
written and imperfect; so that there is none which, 
for accuracy and authority, can compare with the 
Codex Florentinus of the Fandecten. There is a £rag- 
ment of a MS., consisting of four quarto leaves, in the 
Capitular Library at Verona, which is supposed to be 
of the seventh century ; and there are also 88 leaves 
of a very old copy in Tiin, with a gloss of the age of 
the Byzantine rule in Italy, (b) An account of the 
various MSS. may be found in the valuable and criti- 
cal edition of the Institutes by Eduardus Schrseder, 
BeroUni 1832, quarto. 

III. As to the different editions of the Institutes, The Editions 
for critical and educational purposes, the following are totes! ^^ 
especially to be noticed. 

1. The editio princeps, of Peter Schoffer, of Gems- 
heim, Mogunt., 1468, in folio. This edition is among 
the earliest results of the printing press set up at 
Mayence, and is known as the glossed edition. 

2. Ex rec. Greg. Haloandri, Norimb. 1529 ; a 
valuable and critical edition. This and the following 
editions are not glossed. 



(b) Savigny's Gesch. desS. B. im — 476. Sheurl's Institatioiien, p. 40. 
Hittelalter, vol. 2. pp. 199, and 429 



'W 



168 EDITIONS OP THE INSTITUTES. 

3. Cura Jac. Cujacii, Paris, 1585, in folio. 

4. Edition Fr. Aug. Biener, Berol, 1812, in octavo^ 

5. Edd. C. A. E. Klenze et E. Boecking, Berol, 
1829, in quarto. 

6. Cura Ed. Schrsederi, Berol, 1832, in quarto; 
also stereotyped in Berlin, 1836, duodecimo. This 
edition of Schraeder, a thin quarto volume, almost the 
size of folio, is deserving of special notice. It is a 
masterpiece of criticism, and all but supersedes every 
other edition. Schraeder united with a number of 
legal Mends, intending to produce a critical edition of 
the entire Corpus Juris Civilis, after the most minute 
and searching investigation of M8S., editions, and every 
other source that could aid in the production of a 
perfect text. The scheme only partially succeeded. 
Some of his associates died, and others grew weary and 
forsook the work. Schraeder still lives, and has com- 
pleted this perfect and beautiful edition of the Institutes. 
It will be a cause for great regret to the civilian if the 
treasures that have been accumulated should be lost. 
Both for criticism and exegesis, they would be of im- 
mense value. It would require a number of volumes 
to edit the entire Corpus Juris Civilis, and embody the 
whole of these valuable materials in a commentary 
upon the plan proposed. The small stereotyped edition 
is published for a trifle ; the larger edition is expensive. 

7. Institutionum et Eegularum Juris Eomani Syn- 
tagma exhibens Gai et Justiniani synopsin XJlpiani 
librum singularem regularum Pauli sententiarum de- 
lectum tabulas systema Institutionum Juris Eomani 
illustrantes praemissis duodecijn tabularum fragmentis. 
Edidit et brevi annotatione instruxit Eudolphus Qneist, 
U. I. (c) Dr. Lipsiae, 1858. This is an invaluable work 

(c) U. I.— utriusque juris. 
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for the student ; no other edition comprises Ihe same 
condensed amount of information. Professor Gneist 
gives the valuable text of Schrseder for the Institutes, 
and that of Boecking for Gbius. The student can thus 
at once compare the two great institutional writers, as 
they are arranged on the same page. Gneist is an 
eminent professor of the civil law in the University of 
Berlin, and the hand of a master is to be traced 
throughout the entire work* 

8. The Institutes of Justinian, with English in* 
troduction, translation and notes, by Thos. CoUett 
Sandars, M.A., late Fellow of Oriel College, Oxford* 
London, 1853, octavo. This is not a critical edition, 
and the text is principally that of Hermann, with the 
readings of SchrsBder occasionally introduced. The 
text is derived from the edition of the Institutes 
given by the Fratres Kriegelii, in their edition of 
the Corpus Juris Civilis. Mr. Sandaxs gives an ad- 
mirable translation, and his introduction and notes, 
though brief — especially the introduction, which is 
perhaps too short and rapid a sketch — ^will be found 
very valuable to the English student. A second edition 
has been published, and this book and the Institutiones 
of Gneist should be found in the hand of every student 
of the Eoman law, at the commencement of his legal 
course. 



Section XXI. — The Codex and Novellce. 



I. Here we have to direct special attention to the The Coder 
Codex repetitsB preelectionis, as the Codex vetus calls ^^^ ^^' 
for no further explanation. 

1. As to the plan of this work. We have already SSS.''^ 



170 THE CODEX K0VU8. 

explained that the intention of Justinian was to con- 
soKdate all the practical Constitutions of the emperors, 
from the reign of Hadrian to his own time. Those of 
Hadrian were the most ancient incorporated in the 
Code. Before his reign the Constitutions were wrought 
into the jura^ and so treated by the jurists that it was 
not necessary to go further back than this reign. It 
was indeed, principally the Constitutions from the 
reign of Severus to Justinian inclusive, that were 
consolidated in the Codex. 

All these materials were brought together and 
divided into twelve books. In this respect the same 
plan was pursued in the Codex repetiteB prsalectionis 
as in the earlier Codex vetus. Each book consists of 
a great number of titles, aud each title has an appro- 
priate inscription. In these titles are embodied the 
Constitutions, and the arrangement is strictly chrono- 
logical. The earliest Constitution always comes first. 
Each Ux or Constitution has the name of the emperor 
and the person or persons to whom it was addressed. 
For example : book I title 1. " De summa Trinitate, 
et fide Catholica, et ut nemo de ea publico contendere 
audeat." Then follow the names of the emperors : 
"Impp. Gratianus, Valentinianus, et Theodosius ad 
populum urbis ConstantinopolitanaB." At the end of 
each Constitution is found the name aud date of the 
month, and also the magistrates pro tem. ; as in the 
Constitution above quoted, the subscriptio is as follows : 
" Dat. Ill, Kal. Mart. Thessalonicse, Gratiano V, et 
Theodosio A.A. Coss.'^ Although this general plan 
is admirably conceived, unfortunately both the in- 
scriptions and subscriptions are ftdl of errors. In the 
Kriegelian edition of lie Codex, Hermann has endea- 
voured to ascertain and correct these errors, so tl^t 
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the new edition of the Codex, for this reason, is to 
be preferred. The correctness of both the superscrip- 
tions and subscriptions is of great importance as 
regards the interpretations of the passages themselves ; 
as when several Constitutions relating to the same 
subject come together, the exact determination of the 
persons, the times and the places, aid materially in 
ascertaining the precise thought contained in the law 
itself. 

2. As to the MSS. of the Codex. These are in- iciuiiiaoripts 
numerable, but none are as old, nor for correctness 
comparable with the Codex Florentinus of the Fan- 
decten. 

We possess at the present time the fragment of a 
very old MS. — a rescriptus, consisting of seventy-one 
leaves, in the Cathedral library at Yerona. This MS. 
contains the Greek Constitutions. Then there are 
also two incomplete MSS. of the date of the tenth 
century, at Pistoria and Monte Cassiuo. 

The MSS. originating in the school of the glossators 
contain only the nine first books of the Codex. 
Imerius passed over the three last books as possessing 
no practical value, and these wero omitted by the 
copyists under the name of fy'es Ubri. These MSS. 
contain scaxcely any inscriptions and superscriptions, 
and none of the Greek Constitutions. 

The inaccuracy of the MSS. of the Codex renders 
the criticism exceedingly diflGlcult. This inaccuracy, 
also, is not only qualitative^ but quantitative. The 
Greek Constitutions are defective, hence it became 
a proverb : " Grseca non legimus." The fiwjt that the 
Greek Constitutions had to a great extent disappeared 
from the MSS. has led the editors of new editions to 
exert themselves to repair these defects from other 
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sources. Augustine, Chaxondas, Cujacius, and Contius, 
in the sixteenth century, and Witte, Biener, and 
Heimbach in our own, succeeded in partially restoring 
them from the Basilica, tA /Soo-lXik^ (vofiuca) also 6 /Jao-iX- 
iKos v6fjLo% the Acts of the Council of Ephesus, and 
other sources. The parts restored are for this reason 
called "leges sive constitutiones restitutse." (a) But 
these " leges restitutse " do not avail as practical law, as 
the restoration having taken place since the age of the 
glossators, they are all of course unglossed. It is the 
"lex glossata," as it is termed, that can be alone 
quoted in those countries that receive the Eoman 
law into its jurisprudence. Hence the maxim hiets 
arisen, " Quicquid non agnoscit glossa nee agnoscit 
curia." 

Still these " leges restitutsB" are of much importance 

as far as regards interpretation, so that the modem 

editions of the Codex are itegarded as possessing a 

much higher practical value. 

BditioM of 3, ^g to the editions of the Codex, there are two 

the Codex. . . 

to which special attention should be directed. (1) The 
glossed editio princeps for the first nine books, Mogunt 
Mayence per Petr. Schoyffer de Gemsheym, 1475, 
folio ; for the last three books Eom. per Vitum Pucher, 
1476, folio. (2) Ex rec. Greg. Haloandri, Norimb., 
1530, folio. 

To these may be added the edition of Contius, Paris, 
1562, folio ; that of Eussard, Antwerp, 1567, folio ; 
and that of Charondas, Antwerp, 1565, folio. These 
are the principal editions published separately, and not 
as parts of the Corpus Juris Civilis regarded as a 
whole. The edition of the Codex by Greg. Haloander 

(a) Mackeldy Mod. Civ. Law, p. 58. 
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is by no means so celebrated as his edition of the 
Pandecten already noticed, 

n. We have now especially to mention the Novellee. '^^^ Novell©. 
The Novelise consist of constitutions in the Greek 
language, pubUshed by the emperor at different dates 
after the Codex. The Codex was published on the 
31st Dec, 534, and the first Novellee, it will be re- 
membered, the foUowijig day, 1st Jan., 535. 

1. Justinian did, not make an official collection of ^^^^^^ 
the Novellae. This was his intention, but he did not 
live fully to accomplish his legal plan. In consequence 
of tiiis feQure of purpose we possess only private col- 
lections of the Novellae. Of these the following three 
are worthy to be noticed. 

a. One of these collections was made during the J*^® Epitome 

^ Novellanimy 

lifetime of Justinian, towards the close of his reign, or Juiiam. 
by Julianus. Julianus was distinguished as an ante- 
cessor or professor of the law. His collection was in the 
Latin language, and it is often named as the Novellee 
for the Occident. It is not a Latin translation of the 
Greek original Constitutions that is given, but the 
Novelise are re-wrought, and Julianus Antecessor, as he 
is called, was satisfied in presenting the substance of 
the originals in a condensed form. 125 Novellae are 
treated in this manner. 

The Epitome Novellarum, — Liber Novellarum, as 
it is usually cited, of the Constantinople professor, was 
also widely spread in the East, and was referred to as 
the Epitome Juliani, whilst the Greek originals were 
scarcely known. Puchta is of opinion that this col- 
lection was made in order to enable the emperor more 
easily to govern Italy, (b) This selection from the 

(b) Puchta Inst. vol. 1. p. 740. 
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legislation of Justiniaii was more extensively spread 

in Italy in the time of the glossators than any other. 

For this collection they used the tenns novelise, or 

liber novellarum, or lex Eomana merely, and similar 

expressions. 

The vereio *. About the samo time — ^at the end of the sixth 

^J^^®' century — ^a Latin translation of the Novellae was 

authentioum. i^ade by an anonymous author, which contains 134 

Novellaa. This faithful translation, now termed the 

verm vulgata^ was called by the glossators the Corpus 

Authenticum, in order to distinguish it from the 

Epitome Juliani. Proceeding- upon this as a basis, 

they divided the Novellae into nine collations, {c) 

The versio vulgata is more complete than the Julian 
Epitome, but not so complete as the Greek. It is a 
literal verbal translation, but it is wretchedly done, 
and the meaning is often mistaken. The Epitome of 
Julian is generally true to the thought, and gives the 
correct meaning. The versio vulgata^ as to quantity, 
approaches more nearly to. completeness than the 
Epitome of Julian, but falls far short of the entire body 
of the Greek Constitutions, 
The Byzantine c Apart from the above-mentioued Julian Epitome 
OTGreekcoi- ^^^ ^^ vevsio vulgata^ an oriental collection of the 

Novellee was made in the Greek lailguage. This 
Byzantine collection consists of 168 Novellae and 
other authoritative documents — ^namely, some Novelise 
of later emperors, and four edicta of the Prsrfecti 
Preetorio, to which is to be added thirteen so-called 
Edicta Justiniani, also in the Greek tongue; whilst 
in addition to the above collection we are in possession 
oi the so-called Index — ^the Index reginee, from the 

(c) Mackeldey Mod. Civ. Law, pp. 59, 60. 
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Kbrary of the Queen Christina of Sweden, and two 
MSS. complementary to each other — one a Florentine, 
and the other a Venetian MS. (d) 

2. It appears that the glossators were not acquain- ^^p**? ^ 
ted with the Byzantine or Greek edition of the gats. 
NovellfiB; or if they knew of this collection, they 
appear entirely to have ignored it. They had merely 
the two Latin collections — ^the Juliani and the verm 
vulgata. At the commencement of their labours they 
seem to haye had only the Epitome Juliani, the Liber 
Noyellarum, of Justinian ; but after a short time the 
verm vulgata became the acknowledged text. 

The verm vulgata^ as already stated, consisted of ^^*™^" 
134 NovellfiB. The genuineness of some of these was vereio viUgata 

. . • • ftT^n the 

at first questioned by Imerius, but ultimately received modem edi- 
by him and used as possessing authority in the school *°^ 
at Bologna. Whilst the Epitome Juliani was circulated 
and quoted as the Liber Novellarum, so the verm 
vulgata was spread abroad and known as the Liber 
Authenticorum or Authenticum. The whole of this 
Latin translation or Liber Authenticorum was not re- 
garded as of practical importance — ^thirty-seven Novelise 
were thus rejected — ^ninety-seven only were received 
and glossed^ as it is termed, at Bologna. These ninety- 
seven Novellee, or ordinariae authenticse were arranged 
in nine collationes, or as it were in nine books. This 
was done after the pattern of the nine books of the 
Codex. Each coUatio was arranged in titles, and each 
title has a rubric and contains a Novella. This 
arrangement is quite difierent from that of our present 
editions of the Novelise. The Novelise excluded from 
this collection, were called extraordinarise or extrava- 

((2) Sheorl Instit. p. 44. 



176 MODE OP QUOTINO THE NOVELS. 

gantes and were arranged in three collationes, tres 
libri. Subsequently, however, part of these last authen- 
tic8B were inserted in the MS8. of the IX collationes. 

The present editions of the NovellsB differ from 
these early copies, both as regards quantity aiid 
arrangement. As to quantity, the authenticsB con- 
tains 97 Novellae, our present editions 168. As to 
order or arrangement, the old exemplars were divided 
into collationes, titles, and novelise. In our editions 
the Novellae are numbered regularly from 1 to 168. 
Thus the mode of quotatioil is very different at the 
present time from that which was in use formerly. 
The arrangement in the MSS. and early editions of the 
times of the glossators and subsequently, was super- 
seded after the 16th century, and the new mode 
introduced. It is difficult to find the quotation as 
made by the glossators in our present editions. To ob- 
viate this difficulty in the edition of the Fratres Kriegelii 
two tabula synoptica are given, one "Novellarum, 
constitutionum et collationum ;" by means of these 
synoptic8B tabulae the passage quoted by the glossator 
may be ascertained at a glance. The tabulae will be 
found between the preface and the novelise. It is 
however a disadvantage, or at least an inconvenience, 
that the quotations of the earliest commentators are 
made with reference to MSS. and editions arranged 
upon a different principle from that which regulates 
editions used in modem times. 

III. The principal editions of the Novelise are the 
following : — 

1. The editio princeps Eomse per Yitum Piicher, 
1476, folio — in connexion with the last books of the 
Codex. This is the glossed edition ; it contains the 
97 received Novelise of the authenticum, with some 
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of the aaihentiosB extrayagantes. Tliis edition has 
merely the Latin text of the versio vulgata. The 
foUo^ring editions are not glossed :— 

2. Greece et Latine oura Greg. Haloandri IToriinb., 
1531, foUo. 

3. Grsdoe cum Novellis Leonis et Justiniani edictus 
XIII, ex. reo. Henr. Scrimgeri, Geneva, 1558, folio. 

4. Ed. Contii, Paris, 1559, folio. 

5. NoyellsB Constitutiones ex. Graeco in Latinum, 
convers© et notis iQustratsB a J. F. Hombergk zu Vach, 
Marb., 1717, quarto. This is an admirable translation 
by Hombergk, far more readable than the versio vul- 
gata, and is now found in all the new editions. 

6. A new edition of the Authenticum was published 
by G. C. Heimbach, in Lips., 1851. Marezoll, in his 
Institutes, calls this a new edition of the NovellsB, 
with rich critical apparatus; but this is a mistake* 
It is not a new edition of the NovellsB, but simply the 
Authenticum in its original form. Heimbach's object 
was to present the Liber Authenticorum as it was in 
the times of the glossators, (e) 



Section XXII. — 0/ the Corpus Juris CivUis itself* 

1. We have already seen that the expression iffl«M <^ 
^^ Corpus Juris Civilis " was not an ojficial name, but oiTiUs and 
that it arose by accident in the seventeenth century. JStotr^S^ 
DionysiuB Gothofredus employed the phrase first in ^^^ 
the year 1604^ in hin second collected edition for the 
entire system of the legislation of Justinian* Up to 

(^ U$Mm\V§ laititotM, p. 119. 
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this period the Digest, Codex^ Institutes, and Novellaa 
had been cited separately and as substantive works. 
From the time of Gothofiredus the term "Corpus 
Juris Civilis" has been unanimously received, and has 
been used to distinguish the Justinian collection of the 
civil law from the Decretum Gratiani, the Decretales 
Gregorii IK, and the other Papal collections, which 
have been kuown xmder the title of Corpus Juris 
Canonici. Thus a "twofold distinction is made. 
The imperial law is known as the Corpus Juris Civilis, 
and the collections of Fap^ law as the Corpus Juris 
CanonicL When the words "Corpus Juris" alone 
are used, we understand the Corpus Juris Civilis. But 
when we wish to speak of this collection in opposition 
to the Corpus Juris Canonici, the entire phrase 
" Corpus Juris Civilis " is employed. Hence Hie four 
books of the Institutes, the fifty books of the Pan- 
decten, the twelve books of the Codex, and the 168 
lifovellaB of Justinian together compose th^ Corpus 
Juris per eminentiam, or the Corpus Juris Civilis. It 
is, however, to be observed that all the editions of the 
Corpus Juris are not limited to these constituent parts; 
but this arises from the arbitrary will of the editors. 
Much is added to render the book useful and saleable ; 
as for example — ^the Justiniani Imperatoris Edicta; 
the Imp. Justini Augusti Novell^ Constitutiones ; the 
Imp. Tiberii Augusti NovellsB Constitutiones; the 
AlisB Aliquot Constitutiones Imp. Justiniani, Justini 
et Tiberii A. ex diversis fontibus collfeotsB, atque Nov. 
V, et Ifov. CXXTII, AntiqufiB Veteibnes a versione 
vulgata diversaa ; the Imp. Leonis Augusti Novelise 
Constitutiones ; the Feudorum Libri cum lYagmentis, 
which tteat of the feudal law; the Constitutiones 
Aliquot Imperatorum in prioribus non comprehensas ; 
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and the Acta de pace Constantiee, et cet. All these 
are found in the edition of the Corpus Juris Civilis, 
by the Fratres Kriegelii, but they must not be 
regarded as constituent parts thereof. 

II. As to the editions of the Corpus Juris CiviUs, ^^^^ 
they are legion. Since the fifteenth and sixteenth J'*^- 
centuries they have been multiplied till they have 
become almost innumerable. A volume might be 
filled with the titles alone. These editions are of all 
sorts and in all sizes. A jurist should^ however, 
possess at least three different editions — ^namely, a 
glossed edition, one that is notedj and a critical edition. 

1. An edition that has the glosses. 

These afford a perfect mine of wealth for the inter- 
pretation and exegesis of the Corpus Juris. The 
glossators possessed a knowledge of the contents of the 
Corpus Juris that a modem jurist cannot attain — 
a minute'^ knowledge that, with present claims and 
duties, it is indeed all but impossible to acquire. Th^re 
are a number of different glossed editions of the 
Corpus Juris, but the older editions are not good. That 
of Fehii is the best and most recent : " Stud et opera 
Jo. Fehii Lugd., 1627, six vols., folio." The Corpus 
Juris itself is contained in five volumes ; three for the 
Digestum vetus, Infortiatum, and Digestum novum ; 
One for the practical part of the Codex ; and one for 
the remaining part of the Codex, the Institutes, and 
the Liber Authenticom. The mxtii volume is a 
register, and contains an index rerum by Davids. 

2. The editions with notes must not be confounded 
with those that are glossed. These notes are placed 
under the text, and are sometimes mistaken by those 
who are commencing the study of the Carpus Juris 
for the glossed editions. The best of the noted editions 

n2 
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is that of Gothofpedus, by Sim. van Leeuwen, Amstell* 
1663, folio; and the impression of this work, "with 
clasped hands," as the continental jurists denote it 
(mit geschlungenen Hftnden) — ^Francof. ad Moen., 
1663, square folio — ^is valuable. The Frankfort edi- 
tion is found in one or two volumes. In the Dutch 
edition Simon van Leeuwen has attained to extra- 
ordinary correctness. The work forms a large folio 
volume, and the notes are . partly under the text and 
partly in the margin. A third and critical edition of 
the entire Corpus Juris is that so often mentioned, by 
the Fratres Kriegelii. In this edition the Codex is 
edited by Professor ^milius Hermaunus, of Gottingen; 
the Novelise by Edwardus Osenbruggen ; the Insti- 
tutes by Hermann, and the Pandecten by the combined 
labours of the above editors and the Kriegelii them- 
selves. This edition is known as the Leipzic stereo- 
typed edition. It is valuable, as it possesses so many 
additions and little aids not found in other and more 
ancient editions. The work is in three royal octavo 
volumes, and is both portable and inexpensive. In the 
third volume are found, the Leonis Constitutiones, the 
Libri Feudorum, and a number of other additions to 
the Corpus Juris, all of which are enumerated above. 
The introduction of the letters 8. P. E. to indicate the 
Sabinian, Papinian and Edictal masses, added to the 
critical correctness of this edition, render it one of 
great value. There is only one drawback— although 
the paper and type are good, the latter is necessarily 
small, which, when this edition is much used, may 
give rise to some inconvenience. As English eyes, 
however, are fax stronger than those of Germans, this 
drawback will be found to affect the British student fer 
less than the German. This valuable edition is rndis- 
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pensable. The next best edition for ordinary use is that 
of Bpangenberg, in two volumes, square quarto, Got- 
tingen, 1776, 1797. The type of this edition will be 
found to be very clear, and it is altogether an admirable 
one for constant use. 

Ill, The following remarks embody, in as few words Preaent mode 
as possible, the present mode of citing the Corpus con>iiBJiirb 
Juris, A more detailed account shall be given in the ^*^^- 
next paragraph, 

1, The Pandecten falls, as we have seen, into books, Mode of citing 
titles, and laws or paragraphs. At present we cite as 
follows — ^first the fer, as lex 2, then the rubric (i.e., the 
inscription to the title), then the number of the book and 
the number of the title. The word lex is now generally 
employed ; formerly the word Jroffmentum was in use ; 
it is not incorrect, but lex is now more commonly 
used. Thus we say, lex 3 : or lex 2, § 1 : or lex 2 
principium, for the extract preceding § 1. In writing, 
1. is used for lex, fr. for fragmentum, § for paragraph, 
and d. for digestum. Dig, is superfluous : for example, 
lex 1, § 2, digestum "de origine juris et omnium magis- 
tratum, et successione prudentum." Book I, title 2, 
is abbreviated as follows : 1. 1, § 2, d. de orig. juris 
(I, 2); or simply, as the digest is often quoted, 1. 1, 
§ 2, 0. j. (I, 2). The number of the book and the 
title are placed in a parenthesis, and are separated 
simply by a comma ; thus, 1, 24, § 1, de pign. (XX, 1). 
This is now the most approved and usual way of 
quotation, and it is perfectly clear and simple. In 
the previous century S. was used to indicate the 
digest; this was universally the case. How this 
originated and what is its explanation is now much 
questioned by civilians — ^whether it be a Koman D, or 
a Greek n. May it not be used simply for the plural 
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Mode of 
quoting the 
Godez. 



And the In- 
Btitates. 



of fragmentum, as pp. is for the pIoTal of pagiiia, U. 
for the plural of lex, and other similar instances? 
And since instead of ff a capital F is written, may not 
this be upon a principle of compensation, the capital F 
being regarded as equal to the two small ones. If the 
Digest as a whole be regarded as a colleotion of frag- 
menta, thiB appears to be a rational explanation. Dr. 
Yangerow, to whom the writer has mentioned this, it ib 
right to observe, is of opinion that thiB is not the 
explanation. Others have supposed that it is a capital 
D with a mark across it, to indicate that it is an 
abbreviation of the word Digestum. How this mode 
of indicating the Digest originated is not now with 
certainiy known. 

The last law in a title is often quoted as lex ultima^ 
and the last but one as lex penulUma. If the entire 
title is to be oonsidted, the phrase toius fitulus or 
simply tt. is used, and the phrase con/eratur rubncoa 
when the words of the inscription only are to be pited. 

2. The mode of quoting the codes is precisely the 
same as to the principle, but C is written for Codex. 
Cod., as is sometimes written, is superfluous, but the 
should never he omitted. Thus lex 1. sec. 2. Codex 
^^de vetere jure enucleando, et de auctoritate juris 
prudentium, qui in digestis referuntur" (Book I, title 
17) maybe simply abbreviated and written as follows, 
1. 1 sec. 2. C. de vet. jure (I, 17). Many jurists write 
a small c. for codex as they use 1. for lex, but the 
larger is now more generally adopted. 

3. The Institutes are not quoted as fragmenta or as 
leges, but simply as paragraphs, thus section 2. I. de 
rer. div. (II, 1). It is not necessary to write Inst., 
a single I. is sufficient. The introductory paragraph 
is called principium^ and is denoted by a simple pr. 
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4. The NovellsB are now quoted quite differently from And the No 
what they were in the time of, and Bubsequent to, the 
glossators. It will be remembered that they are all 
numbered regularly from Nov. I to Nov. CLXVIII, 
and they are quoted as Nov. XVIII, Nov. C, and so 
on. Nov. is written, and not a simple N, as th^ latter 
is often used for Number : thus. Novelise CXV, chap- 
ter 3, paragraph 1, is written Nov. CXV. c. 3, §1- 

IV. The above explanation of the mode of citing Further par- 
the Corpus Juris contains all that is requisite in quotation, 
order to comprehend and to find with ease the quotationJB 
of modem writers in the recent editions of the Corpus 
Juris Civilis. These explanations should be carefully 
studied and remembered, as they cmly contain what is 
absolutely necessary. The next paragraph is to be 
referred to when further explanation is required. 

a. When it is desirable to quote several extracts of 
the same title in succession in the same or different 
divisions of the Corpus Juris, it is done as follows : 

§ 6 J. de inoff. test. (II. 18): 

L. 8, § 6, d. eod. § ult. J. eod. (e.^., eodem sc. titulo) 
(V. 2). The d., indicating Digestum, may be omitted, 

h. When it is desirable to quote from the title 
corresponding to the title containing the subject treated* 
of, it is indicated as ftjUows :— • 

L. 3, d. h. t. {i.e.j hujus tituli, or hoc tituLam) 
(XXIII, 3) ; that is, when, in treating of the doctrine 
of the Dos, the title of the Digestum " de jure dotium^'- 
is intended to de quoted. 

€. In quoting the Pandects the number of the book 
and title, when it is one of frequent occurrence and 
well known, is frequently omitted, thus : for 1. 26, d. 
de verb. obUg. s. (XLV, 1) is simply written 1. 26, 
de V. 0. 
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d. The books 30-82 of the Digestum have only one 
title with the same rubric— "De legatis et fidei com- 
missis.'^ These are cited thus : — 

L. 3, D. de legatis I., read in prime (XXX): 
L. 24, D. de legatis III (XXXII). 

e. The Authenticum in the Codex is' quoted as 
follows : — 

Auth. si qua mulier C. ad S. C. veil. (IV, 29). 

/ When it is wished to quote from the Codex 
Theodosianus, and at the same time to cite from the 
Codex of Justinian, it is thus denoted : — 
. L. 5, C. Th. de spectat (XV, 5). 

L. 7, C. J. de feriis (III, 12). 

L. 22, C. J. de.appell. (VII, 62) 

L. 26, C. TL cod. (XI, 30). 

g. We have seen that the Novell© are usually 
cited by means of figures. As the several No- 
velise are divided into a prcefatio^ chapters^ and an 
epiloffus these are sometimes indicated as — 

Nov. 18, preef., or simply pr., &c. 

h. Some writers quote exclusively with symbols, 
and name the extracts from the Faudecten friigmenta^ 
those from the Codex constHutiones intead of leges ; for 
example : 

§ 8, J. 2. 6. This is for the Institutes. 

Fr. 26, D. 45. 1. For the Digestum. 

C. 12, § 1, C. 8. 18. For the Codex. 

It is better to indicate briefly the rubric, as it is a 
check upon the figures, which may be easily misquoted 
or misprinted. 

i. In the glossators and in the old literature the 
quotations were made universally, or almost so, by 
quoting the commencing words and without using 
pumbers, as : 
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Inst, de usucap., § aliquando etiam, or (later), 

§ aliquando etiam Inst, de nsucap. 

L. generaliter D. (or ff, or F ) de v. o. 

The glossators quoted the NovelleB thus : — 

Auth. de hered, ab intest, § si quis, coUa IX (tit. 
j.j f. e. primo). 

The Codex thus : — 

C. de pactis, 1. pacta novissima. (a) 

In all the above cases where d. is used for denoting 
the Digestum it is unnecessary, as it may be always 
understood when the other parts of the Corpus Juris 
are carefully denoted. 



(a) See espeoially Sdheorl Izist p. deoten, sees. 10 — 24. Sohilling'a 

46, et seq. Mareioll Inst p. 119, et Lebrbnoh f&r LiBtikitioiieiii, eto. 

seq. Booking Inft sees. 11— 22, vol. seoB. 28-42. Leip. 1884. 
1. 1848, andlntrodiiotion in his Pan- 
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CHAPTEE THnU). 

On the Fate op the Legislation op Jitstinian, both 
IN the East and in the West, aptbb the umb op 
the Empeeoe. 

Section XXTTL — Of the fate of the JvsUman Legis- 
lation in the JEcuty and especially m the Bys^mUne 
kingdom. 

• 

It is only necessary in an institutional treatise 
briefly to refer to the principal points of a topic that 
might be greatly extended. The following particulars 
must suffice for our present object. 

CoimiieQtary J xjudor Justinian himself aud his immediate sue- 
on fine law 

forbidden by cossors a vorv rich judicial literature arose. The 
revolution in the entire legal system of the empire 
accomplished by Justinian had given a wonderful 
impulse to legal literature. This emperor, wishing to 
avoid any alteration in the changes he had inaugurated 
with so much zeal and care, had strictly forbidden 
all elaborate commentary on the law, as a practical 
inconvenience. Although tardy in completing the 
structure of his own legal system, he resolved that 
when completed it should remain a solitary and proud 
monument of his wisdom, from which the minds of 
beholders should not be distracted by inferior or rival 
works ; a temple T^ose portals should remain so wide, 
so high, and so visible, that no guides should be re- 
quired, as none should be allowed, to explain the way, 
or lead the perplexed to the awfiil shrine of Justice. 
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The literature was at first limited simply to 
Greek paraphrases of the text, and none of the writers 
dare venture on the forbidden ground of a Latin com- 
mentary on the original laws themselves. The new 
jurisprudenoe was, howevei^ re-wrought in the Greek 
language, and short notes or Scholia were added* To 
a certain extent this was a neceseary work, as the 
Latin tongue was a language foreign to the Orient. 

Among the most important of the works of this The Para- 
period, especially for our present study, is the Greek TheophiioB. 
paraphrase of the Institutes written by the celebrated 
professor of the law, Theophilus. Theophilus was 
one of Ihe three persons appointed by Justinian to 
compile the Listitutes. ^^ Triboniano, viro magniflco, 
magistro et exquaestore sacri palatii nostri, nee nan 
TheophUo et Dorotheo, viris iQustribus antecessoribus 
♦ ♦ ♦ convocatis, specialiter mandavimus, ut 
nostra auctoritate nostrisque suasionibus componant 
Institdtiones." Upon the Listitutes thus composed 
Theophilus delivered lectures in the Law School at 
Constantinople, and these lectures have been handed 
down in several MSS. and editions to our own time. 
They contain an elaborate and extensive development 
of the Listitutes, and attained to great authorily with 
the Byzantine jurists — ^indeed, to almost exclusive 
authority in the East. Li the year a.d. 533, the 
Listitutes themselves were published, and in a.d, 543, 
the lectures of Theophilus. 

It is a singular circumstance that TheophUus seems 
not to have used the Codex repetitea prealectionis in his 
paraphrase of the Institutes. This, appears from the 
£ax)t that alterations which had been made in the Codex 
after its second publication are not found in the readings 
of the code as quoted by the author of the paraphrase. 
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As one of the authors of the Institutes, it was 
natural and reasonable to suppose that his paraphrase 
upon that work would contain a treasure of the most 
valuable kind. Still, for a long time Theophilus was 
treated as a testis suspectus. Many of his statements 
of fact were questioned or rejected by continental 
critics as contradicting certain notions which possessed 
their minds, and which they held against his autiiority 
for undoubted verities. Since the discovery of Gains, 
the folly of this mode of criticism has been so felt and ac- 
knowledged by eminent jurists, that probably for some 
timQ there will not be a repetition of the senseless 
treatment of ancient authors in regard to their cate- 
gorical statements of such facts as must have been well 
known to the writers at the time. It would be well 
if the confirmation of the statements of Theophilus 
were better known to those peddling critics in other 
departments of ancient learning, who have no scruple 
in lopping off whole clusters of facts as alleged by 
ancient authors, and then calmly pretending to write 
history upon quad facts, or rather conjectures which, 
like Goethe^s mannikiTi, have been merely elaborated in 
the crucible of their own fency. It must be admitted by 
all who know German critics, that in other departments 
of study than law, fects have been so treated that 
not a few writers have penned their own fantastic 
conjectures and imagined they were writing history, in- 
stead of the tamest fiction or the dullest and siUiest 
romance. It is to be hoped that the nibbling criticism of 
Germany, so rife in more departments of study than the 
one imder consideration, may not ultinfately stultify the 
practical common sense of Englishmen. The treat- 
ment of Theophilus should be a caution to all, ai^d 
make us hesitate before we deny the statements of a 
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writer on account of difficulties and apparent discre- 
pancies which may at once vanish Hke a morning mist 
upon the approach of the monarch of day. 

Since the discovery of the Institutes of Gains the 

x 

authority of Theophilus has been constantly on the 
increase. Assertiona made by him, mistrusted by 
some and denied by many, have been recently demon- 
strated to be true. Gains has supplied the lost link 
and furnished the clue by which the statements of 
Theophilus have been confirmed. Since the year 1820 
his paraphrase has been regarded as worthy of the 
most careful study, and the authority of no ancient 
writer has so wonderfully increased in so short a time. 
We have no recent good edition of Theophilus. The 
only edition suitable for use is that of W. Otto Beitz, 
Hague, 1751, in two volumes, quarto. This edition has 
a Latin translation and notes. A very fidthful German 
translation, accompanied with critical remarks and a 
comparison of parallel passages, has been published 
by Wustemann, in two volumes, octavo, Berlin, 1823. 

II. Minute detail in this sketch and for our present The BaBOica. 
object is unnecessary. We may pass over centuries 
as furnishing no work of importance or meriting notice 
in the present review. At the end of the ninth cen- 
tury flourished the emperor Basilius Macedo, who 
reigned from 867 to 886, and his son, called Leo 
Philosophus, who reigned from 886 to 911 a.d. 
Under these emperors was compiled the really great 
and comprehensive work called the Basilica, 6 paa-ikiKo^ 
vSfiosy the imperial legislation, or rot paa-tXucd, (vSiiuca), 
the imperial law. 

As the Latin language, in which nearly all the 
legislation of Justinian appeared, was not generally 
used among the Byzantines, Greek translations of the 
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Institates, the Bigestam, and the Code, reiy soon 
appeared. These Greek translations were imperfect, 
and. possessed no official character, bnt although made 
by private persons, they soon came to be used more 
than the originals themselves. This great work of 
the two emperors was the first compilation and trans- 
lation from the writings of Justinian made officially in 
\ the Greek tongue. 

, Plan and iise The plan of the workwasasfollows: — ^The Institutes, 

j the Pandecten, the Codex, and the NovelleB of Jus- 

[ tinian, were entirely re-wrought, and from them one 

^ work was composed. This work was contained in 60 

books ; each book was divided into titles ; and each title, 

as in the Digest of Justinian, had an appropriate rubric 

' or inscription. The Codex was taken as the basis of 

the Basilica, but the fragments taken from the four 

ports of Justinian's legislation, after being translated 

into Greek, were arranged imder the heads or subjects 

to which they belonged. Such was the external form 

' of the work. To this text, thus consolidated, scholia^ 

\ or short notes, were added, which were taken from the 

^ writings of former Byzantine jurists. From these 

remarks it will be evident that in the Basilica we have 
I the legislation of Justinian in the main only presented 

in a revised form. In the 17th century Fabrot pub- 
lished an edition of this work, and by his publication 
rendered very great service indeed to every student of 
the Eoman law. («) 
f The Basilica presents a perfect treasure for the in- 

terpretation of the Eoman law which is by no means 
exhausted. It may be objected that at the time this 
work was composed the Orient had become almost 

(a) Fabrot in 7 folio vols.^ Paris, 1647. 
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barbarous ; and it may be asked of what use can the 
writings of people in that age be to us. It should 
however be remembered that the bulk of the work 
embodied in the Basilica was done in the interval be- 
tween the age of Justinian and Leo Philosophus, 
although it was not officiallj consolidated and pub- 
lished till the 9th century — ^that MSS. were used that 
belonged to the times of Justinian himself — ^that they 
had the writings of PauluB and of Ulpian iQ their per- 
fect state — ^in a word, the compilers of the Basilica 
had documents and sources to aid them that no longer 
exist, or are found now only bx a fragmentary ' and 
corrupted form. Of course there are many errors in 
the Basilica, but in all difficult passages in the Corpus 
Juris Civilis recourse should be had at once to this 
important work. 

All possible search has been made in the East and 
in the West for a perfect copy of this work, but in 
vain. At Athos four books were found, but still we 
have not more than two-thirds of the entire work. 
Twenty-nine books have reached us complete, ten are 
imperfect, and of the remainder we have only the ex- 
tracts famished by Fabrot. 

Of the editions of this work there is the edition in 
seven folio volumes mentioned above — paxriXucitv libri 
LX, in VII tomes, divisi, Paris, 1647, folio. This 
edition was subsequently supplemented by Buhnken 
(Meermann thes. Ill, Y) ; by Beiz (Meermann thes. 
V. Theophil, p. 964, sqq.) ; by Witte (basil, tit de 
div. regulis juris, VratisL, 1826, 4) ; by Pardessus 
(collection des lois maritimes, Paris, 1828, 4. tom. I., 
p. 179 sqq.) A new. critical edition has been published 
by the brothers C. W. E., and G. P Heimbach, com- 
menced in 1833 at Leipsic, and completed, in five 
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Yoliunes, in 1851. (h) Heimbach's edition in five 
quarto volumes entirely supersedes the older editions. 
It contains the Greek text and a good readable Latin 
translation : the text of Fabrot fiimishes the basis for 
the text of this edition^ but it is much improved. The 
older editions may not only be dispensed with, but are 
now rendered useleeis. 
yhe Heia. III. It is ouly necessary in this section to mention 
one other work namely, a book published in the 
middle of the 14th century, entitled ^^ UpSxupov vofiov 
TO Xtyofuvov ^ ^dp^pXot " (manuale legum dictum 
Hexabiblus), by Constantinus Harmenopulus, in the 
year 1245. This work, as the title indicates, consists 
of six books, and contains the private law of Justinian. 
It is an enlarged work on the Institutes. This ancient 
book is rendered especially worthy of notice by the 
&ct, that on the 23rd Feb., 1835, it was published in 
Greece, as famishing the basis of the new legislation 
designed to be employed in that country. The latest 
edition of this is by G. F. Heimbadi, the younger 
Heimbach, now deceased. It is to be regretted that 
he died too soon. Heimbach resided in Leipsic, and his 
brother in Jena published this work as an optts 
posthumum. The title is '^ Constantini Harmenopuli 
manuale legum dictum Hexabiblus. cumappendicibus et 
legibus agrariis," 1857. The work of Heimbach, 
contains the Greek text and a good Latin translation. 
There are other oriental writings to which attention 
might be directed, but the above are the most important 
to be noticed; and to these, our remarks mustbeUmited. 
This department of jurisprudence is called " Jus GrsBco 

(b) See MareKoU'B Instit. p. 96. 62. HeineooiiAiit. Boxel ProcBxniiim, 
Fnclita'8 Instit. Yol. I. pp. 721, 722. boo. 87. et note. L k. 1., and Vange- 
Maokeldej Hod. Ciy. Law« pp, 66, row's Fandeoten^ yol. I. pp. 11, 12. 
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Romamun," or Byzantine Law. Great service has 
been rendered in this department of the law by 
Biener and Witte in their various writings, especially 
by Zacharia, formerly in Heidelberg, and also by the 
Heimbachs. The wotks of Zacharia entitled " Deline- 
atio historieB juris Grseco Eomani, Heidelberg, 1839," 
and the same author's " AvckSotov,*' lib. XVIII. tit. 1, 
Basilicorum cum scholiis antiquis, &c., Heidelberg, 
1842, should be carefully consulted on this part of Eo- 
manandByzantine jurisprudence. Eosshirt, still living, 
the intimate Mend of Zacharia and his late colleague 
in Heidelberg, suggests that by the combined efforts of 
Zacharia and the distinguished men whose names have 
been mentioned, copious materials are furnished for a 
history of the law of Justinian in the Orient, down to 
the present time, and that this might be appropriately 
arranged under the foUowing four periods : 1, from 
Justinian to Heracleus ; 2, from Heracleus to Basilius ; 
3, from Basilius to the Turkish conquest; 4, from that 
time to the present, (c) 



Section XXIV. — Of the fate of the laws of Justinian 

in the Occident 

I. In the time of Justinian Italy belonged to the juBtinian'g 
Eoman empire ; and although at first the legislation of l^t^d^or 
Justinian was only intended for the East, after Jus- *^ ^*^ 
tinian had conquered the Ostrogoths, who then ruled 
Italy, and had reduced that country under his authority, 
the various portions of his legislation were at once 
sent to Eome, introduced into the courts, and, as we 

(c) See Mackeldey'0 Hod. Ciy. Law, p. 61. 
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have already seen, lectured upon in the law school of 
this mistress of cities. This statement is confirmed by 
the Sanctio Pragmatica of 664, which has been pre- 
served by Julian in his Epitome of the Novellee. It was 
formerly a very common opinion that the Boman system 
of jurisprudence disappeared at Eome after the sixth 
century of the Christian era; that it was entombed 
till after the twelfth century, when it arose and came 
forth from its grave through the influence of the school 
of Bologna. This opinion was the result of a chain of 
historical errors, which has been pointed out by Savigny 
in his admirable work on the " Boman Law in the 
Middle Ages." This great writer has proved that whilst 
the Boman law was still known and used in the East, 
it was never ignored in the West. That it was not 
only received in Italy, but that it likewise prevailed 
in many other lands, (a) 
The oaiues of There are two circumstances worthy to be mentioned, 
the Weat^ "* The clcrgy were fevourable to the Boman law. The 
spirit of the Codex was agreeable to them, and they 
were pleased with the ethical basis of the Pandects 
exhibited in the regard paid by the great Boman 
jurists to the universal element derived from the Jus 
genUum. Thus whilst the law of Justinian became 
the law of the clergy in the East, it was regarded by 
the clergy of other lands, in the times of concurrent 
different national laws, as their own special law for. all 
secular matters. As Mackeldey, following Savigny, 
correctly observes, the best evidence of this is furnished 
by the largest yet unprinted Collectio Canonum 
(Anselmo dedicata), the seventh part of which treats 
de laicisj and derives its contents under the head Capit" 

(a) Bee Vols. 1 and 2 of BaTigny's Bom. Seoht in M. A. 
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ula kffis Romance ad eandem sepUmam partem per ttneniia, 
for the most part from the Institutes, and the re- 
mainder from the Codex and from Julian's Epitome. 
Afterwards the clergy ceased to regard this as their 
law, when, through the celebrated Colleotio Gratiani, 
which was undertaken at Bologna 1151, the designed 
antithesis of the jus civile and canonicum was intro- 
duced by Gratian himself, with the object of presenting 
two universal systems of law to the world, (b) 

Again, when the Germans in the middle ages over* 
ran the Boman empire, they did not ignore the personal 
rights of the conquered, but wisely allowed the con- 
quered to live under their own laws. In consequence 
of this, when German nations were formed on the ruins 
of the Eoman empire, the Koman law was allowed to 
prevaiL The German conquerors made laws for them- 
selves, and codes were established for the conquered. 
Thus the West Goths received the so-called Brevi- 
arium (Alaricianiun) or the lex Bomana of Alaric II, 
promulged in the year 606, a.d. 

This Breviarium (Alaricianum) contaios: 1, a selec- 
tion from the Cpdex Theodosianus in sixteen books ; 
2, the NovellaB of Theodosius, Valentinianus, Mar- 
tianus, Majoranus and Severus ; 3, a brie^ corrupted 
edition of the Institutes of Gtdus, at present usually 
known as the Epitome Gaii or the West Gothic Gains, 
which is contained in two books ; 4, a selection out of 
the Sententiae of Paulus ; 5, a selection out of the 
Codex /jregorianus, as also from the Codex Hermo- 
genianus ; 6, a passage from Papinian's 1. 2, respon- 
sorum. All these extracts, except the third (the 
Epitome Gaii), are accompanied by an interpretation. 

(b) See Mackeldey Com B. L. 69. 
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Ed. pr. of Sichard ; Coi Theod. libri XVI, quibus 
sunt, &c., Basel, 1528. But the latest and most 
masterly edition is that of G. Hauel : Lex Bomana 
Visigothorum, Lips., 1849, quarto. 

The Ostrogoths, again, had the Edictum Theodorici, 
which consisted of a compilation of imperial laws and 
passages from the SententiaB and Eesponsa of Faulus. 
It was promulgated after the year 506. The principal 
edition of this work is by Pithous, 1579, at the end of 
Cassiodori 0pp. The latest edition is by Ehon: 
" Conunentatis ad Ed. Theod. regis Ostrogoth," Halse, 
1816, quarto. 

Again, the Burgundians had the so-called Papianus 
or lex Bomana. In a very old MS. this code has the 
inscription, Papianus, Ub. I, responsorum. It was 
compiled between the years 517 and 534, a.d., and con- 
tains a number of legal precepts, partly taken from the 
Breviarium, partly from pure sources of the Boman 
law. Editio pr. was published by Cujacius, 1566, after 
the Cod. Th. The latest edition is by Barkon : Lex 
Bomana Burgundionum Gryphiswald, 1826, octavo. 

Hence, notwithstanding the downfell of the Boman 
empir.e, the Boman law was continued for the con- 
quered people, and extended far beyond its original do- 
main into Spain, France and England. We have thus 
indubitable proofs that the Boman jurisprudence neither 
slumbered nor ceased to exist, but that its influence 
was felt and its existence continued until it arose 
to world-wide fame imder the extraordinary labours 
of the glossators. 

Before the time of the glossators reference was made 
in the legal writings of France to the legislation of 
Justinian. This is proved by the appearance of a book 
published in 1070; entitled " Petri exceptiones legum 
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Bomanorum." The word excepiiones in this titlo is 
not used in the processual sense, as indicating pleas, 
but simply as meaning extracts. According to Savigny, 
this book originated near Valence, in France, befon> 
the middle of the eleventh century. It was tlso re- 
written so as to adapt it to Italy, which has occasioned 
a difference of opinion as to the place of its origin. 
The author of it is not known otherwise than by this 
production. The work contains, in four books, a sys- 
tematic exhibition of the law then applicable in Prance, 
which is for. the most part Roman law. It is evident 
at a glance that this Petrus was in possession of the 
Codex, the Digest, and the Institutes of Justinian, (c) 
as well also as the Epitome Juliani. 

A work deserving attention appeared a little later, Tho Braohy. 
known as the Brachylogus. In one of tho MSB. of the ^^** 
imperial library at Vienna this work is inscribed, 
"Summa novellarum constitutionum Justiniani Im- 
peratoris." It is, however, more generally known by 
the title, " Corpus legum per modum Institutionum,'' 
or "Brachylogus juris civilis." The Institutes form 
the basis of this work, though the Codex, tho Digest 
and the Novellee are also laid under contribution. Tho 
work presents a compendious system of the Boman 
law. It appeared originally in Lombardy about tho 
year 1100, and is the work of an unknown author. 
The title Brachylogus was first given by a later 
jurist. 

II. A much more active period dates from tho begin- Th^ ^y^^^x 
ning of the 12th century. Prom tho 12th till tho 13th ^Jt^ttm. 
constituted an important epoch in the history of tho *^<^' 
Eoman law in the West. It was during this intcjrval tliat 

(c) See UackelAey, Mod, Clr. Law, alio Siiangonberg EiuUAiuug, p. 583« 
p. 69. SaTigny 1. c, vol. 2, p« 190, 
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the law school of Bologna rose to importance. Pepo 
appears to have been the first who delivBred lectures 
in this place, but Imerius, who succeeded him at the 
commencement of the 12th century, and who obtained 
great cSlebrity, is to be regarded as the true founder 
of the reputation of this illustrious school. In the 
documents of the 12th century he is sometimes .called 
Magister Guamerius, or Wamerius de Bononia ; and 
Odofredus calls him ^' prima illuminator scientiee" and 
sometimes " lucema juris." (d) To this school stu- 
dents of the law flocked from all parts of Europe, to 
hear the doctrines of the Eoman law, and to learn 
them as they were pronounced by the very lips of the 
domini. In this school there was found for the space 
of two centuries a race of the most distinguished jurists. 
• Not only were they great as teachers, but they were 
great as expositors and interpreters of the Eoman law. 
Unfortunately these men, known as the glossators, had 
not at their command all the means for the interpreta- 
tion of the law possessed by later jurists. They had 
no TJlpian — no Gaius — ^no Basilica ; but were necessarily 
limited to the Corpus Juris in the strict sense of the 
term. StiU, when we consider the paucity of their 
means, it is wonderful that they accomplished so much, 
and it cannot be denied that the glossators manifest the 
most keen and brilliant acuteness. They were better 
acquainted with the Corpus juris than any lawyers 
either before or since their time. Such was the ac- 
curacy of their knowledge, that they may be said to 
have known it literally and by heart. 
The glosses. !• The glosscs thcmselvcs of the different domini 
consisted of short comments and brief notes and 

{d) See Hugo's Civ. Mag., vol. 6, pp. 34 and 388. 
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scholia written between the lines (glosso* intorlincjm^s) 
and on the margins (glosscD marginalos) of the M8S, 
When the MSB.* were copied, the glosses woro also 
copied and circulated with the notes of the must era of 
the law. Most of these MSS. which oontuiiiod the 
separate glosses are lost, so that all the glosses of the 
individual domini have not reached to our time. This 
arose from the circumstance that Franoisous Acumrsius 
in the middle of the 13th century determined to maki^ 
a selection of the glosses, a "delectus glossannn,'' 
containing those that were of the greatest practic^al 
and theoretical value. This collection is known as 
the " glossa ordinaria" or the " glossa Acoursiana." 
Subsequently to this period the MSS. having the gloHH(m 
of Accursius were in demand, and thus most of tlui MHS. 
with the several separate glosses are lost. Still Sa- 
vigny with great diligence has traced many gloHH(!H 
that are not found in the " glossa ordinaria." Accur- 
sius has given the very words of the glossators and 1ms 
sometimes inserted notes of his own. The several 
glosses often conflict, and Accursius oftcm pasHCH ovc5r 
this contradiction without exprcHsing his own or tlio 
current opinion. The ** glossa ordinaria^^ was H\i\m^' 
quently enlarged by additions from hUxv jurists. 

2. A second and important s<5iimtific work of tlu^ 
glossators, as has bwjn vXvmiy mmixmiul^ was tlw* ^l^^f.^Tn, ^^ 
production of a critical U*xi of th<^ J)ig(tstum, known m ^^^f^^^fM^^^'* 
the " litera bononicmsiif,^^ or at ilm immmi tlnm m Um 
"lectio vulgata/^ Thii* TAH. iff iht^ VfituUn^m \m> 
sents the accord of i\m glosMit^;rs m io ihh irm Usxi^ 
a text in the formati/m rjf wbi/^h \m%m\Aim iA mnimiiiUi 
eniicigm "were ^PifVuul^ mul in wbi/;h ttiA mly ilm 
Codex Florentiniw wtm wjpl/^i4, but (Ahisr WiH. 
which are now probably UM. 
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The anthen. 3. Imerius and his successors endeavoured to facili- 
tate the study of the law by the interpolations of 
extracts from the Novelise of Justinian into those parte 
of the Codex which were modified by the new legis- 
lation. These extracts from the NovelleB were put in 
their proper places in the Codex and are known by 
the name of AuthenticsB. The quotations thus inserted 
were treated as a part of the text, and were in a similar 
manner clothed with glosses. The Authenticee are 
still to be found in all the editions of our Codex* 
There is some uncertainly as to the origin of the term 
AuthenticsB. It has been generally supposed to have 
originated from the expression glossce AuthenticcBy but 
in aU probability the term Authenticee arose from the 
inscription to the interpolated passages themselves, 
namely " in Authenticee" ; as by this the glossators 
understood the Novellee from which the extract was 
derived, (e) These AuthenticsB must not be con- 
founded with the complete Novellee themselves, to 
which we have seen the glossators applied the title 
^^ Corpus Authenticum," to distinguish them from the 
extracts of Julian. In regard to the way of citing the 
Authenticee, the following mode is employed. When 
we quote them the word Auth. is placed first, then 
the initial words, and lastly, the heading of the title 
in which they are contained ; or the inscription, as 
well as the number of the book and the title; for 
example : Auth. Et non observato C. de testamentis vi, 
23 ; or Auth. Si qua mulier C. ad S. C. Vel. (IV, 29.) 
The AuthenticfiB from the Novelise, of which there are 
220, are quoted even more than the Novellee them- 
selves. Thus, the glossators were not only great as 

(0) See Mackeldey Mod. Civ. Law^ p. 67, and note e. 
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teachers, but to them we are indebted for the lectio 
vulgata^ and these Authenticae interpolated in the 
Codex. It is necessary to mention that these extracts 
from the Novellee have no legal authority, except so 
fer as they agree with the Novelise from which they 
are derived. 

There are thirteen extracts from later ordinances of 
the emperors Frederick I and II, who reigned at the 
middle and at the close of the 12th century, inserted 
in the Codex by the glossators of Bologna. These are 
known as the Authenticse Fridericianse, and, as later 
constitutions, have the preference over the earlier 
ones. They have generally the inscription, Nova 
Constitutio Friderici, and are quoted in the same 
manner as the extracts from the Novellee above re- 
ferred to. 

III. Through the influence of the glossators the influence of 
Eoman law spread in a wonderful manner, extending S^df^dTof 
not only over the eastern empire, but over Europe J^® ^o"^®^ 
generally, and becoming as it were naturalized in Ger- 
many. It was found in France, in Spain, less in 
England than in Belgium, in HoUaud, but especially 
did it flourish in Germauy. This is to be accounted 
for by the following circumstances. 

1. It was favoured by the clergy, and as their in- Koman law 
fluence rose and the power of the papacy increased in lhroi74y.^ 
Christendom, notwithstanding the opposition of the 
petty princes who clung to their national law, and 
especially the opposition of the inhabitants of northern 
Europe, the Eoman law increased and spread, until it 
became the prevailing jurisprudence for a great part 
of Europe. At the tribunal of justice, the princes were 
seated, or their representatives, on one bench, to apply 
the principles and usages of the ancient national law, 
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and on another bench were seated the learned Doctors 
and Professors of the civil law, equally, aad at times, 
unreasonably intent upon extending the principles and 
practice of the Boman jurisprudence. As the princes 
were often distracted by wars, and were often vastly 
inferior in mental attaimnents, it is easy to perceive 
how the learned in the law would soon be able to push 
forward and extend, as was really the case, their own 
peculiar doctrines. 

2. Then again there was an internal cause. When a 
people attain to a certain point in ciyilization they cease 
to be satisfied with their own strictly national law, or it 
no longer suffices for the altered condition of the nation. 
Under such circumstances there usually happens what 
took place at Rome in the 6th and 7th centuries 
of , the state, when the universal element was introduced 
on the basis otthe jus ffentium. Thus it was also with the 
Germans. Their particular national laws and customs 
became insufficient, and by what has been deemed a 
happy circumstance the laws of Eome were introduced. 
It is no wonder that such was the case, as the scientific 
beauty of the Eoman jurisprudence was such that it 
was fitted to form a ratio scripta for the whole civilized 
world. When the ancient laws and customs of the 
several nations of Europe are carefully examined, and 
especially those of the German people, the ameliorating 
and beneficial influence of the Roman law becomes at 
once strikingly obvious. It does not admit of a doubt 
but that it produced a benevolent change in the 
savai^e and harsh laws and customs of many German 
trib^ and nations. 

3. As far, however, as relates to Germany there 
was also a special circumstance. The powerful Ger- 
man monarch felt proud in setting up his claim as 
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the successor of the Boman emperor. He challenged 
to himself the supremacy of all Europe in temporal 
affairs, as the pope set up a similar claim in matters 
spiritual. It was held that the German empire was 
in point of fact a continuation of the Boman empire, 
and the German ruler the successor of the Boman 
emperor. This view in the middle ages had great in- 
fluence in the introduction of the Boman law. It was 
not the introduction of a foreign system, or it was not 
thought to be such, but the restoration of the laws of 
the forefathers, and such indeed it was often named in 
the laws of the empire. 

In Germany there is no definite period which can 
be pointed at as indicating precisely the intro- 
duction of the Boman law. Its introduction was 
not settled by statute, nor by ordinance, but by custom. 
But custom has so distinctly determined this that it 
does not now admit of a doubt that the Boman law is 
a constituent part of the jurisprudence of Germany. 
The student should carefully retain in his memory the 
influence of the school at Bologna, that of the clergy and 
the popes, as well as the influence of publicistic views 
which have been so briefly indicated. 

IV. There is another point that it is necessary to The maxim 
understand. An important maxim is " Quidquid non nol^^^it" 
agnoscit glossa, nee agnoscit curia." The meaning of*®* 
this maxim is to be derived from the fact that in 
the Eastern empire as well as in Germany and the 
West it was not the whole of the Corpus Juris that 
was received. Only a part of it was recognized by 
the school in Bologna and glossed by the domini; 
hence, the meaning of the maxim is, that what the 
glossators did not recognize, the tribunals do not re- 
ceive. Thus there are large portions of the Corpus Juris 
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Ciyilis that were not known to the glossators. These, 
althongh of great importance for the interpretation of 
the part that was known to them, which is conse- 
qnently glossed, are not recognized by the modem 
judge. In those lands where the Boman law is re- 
ceived it is not the opinions and the interpretations of 
the glossators that are binding, but it is the text itself 
that has this force. Still, it is only those parts of the 
Corpus Juris that the glossators received and glossed 
that will be recognized by the courts. Beyond tins 
their opinions may be, except for purposes of inter- 
pretation, entirely disregarded. 
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Coote'8 & Tristram's Probate Practice.— 5th Edition. 

8vo., 24«. cloth. 

THE PRACTICE of the COURT of PROBATE, in Common 
Form Business. By Hbnby Chablbs Coote, F.S.A., Proctor in Doctors^ 
Commons, &c., &Q. Also a Treatise on the Practice of the Coort in Con- 
tentious Business, by Thomas H. Tbistram, D.C.L., Advocate in Doctors' 
Commons, and of the Inner Temple. Fifth Edition, with great Additions, 
and including all the Statutes, Rules, Orders, &c., to the present time ; toge- 
ther with a Collection of Original Forms and Bills of Costs. 

"The profession will be glad to welcome 
the publication of this most valuable work. 
When the monopoly which the proctcvs and 
advocates enjoyed in Doctors' Commons was 
abolished, and the practice in probates and 
letters of administration was thrown open to 
the general profession, the uninitiated derived 
greater benefit and instruction ftom this* book 
than fi-om any other which was published for 
their guidance. It has become an acknow- 
ledged necessity in the library of every prac- 
titioner. Since the publication of the last edi- 
tion, new rules have been promulgated for 
the Court of Probate, other regulations have 
been made by acts of parliament and an order 
in council, and the practice of the Court has 
in some respects been altered and settled. 
These changes have been attended to. A 
more useful book than this we do not know, 
and we need not say more than that in this 
edition the authors have done all in their 
power to increase its utility and secure its 
completeness." — Law Magazine and Review. 

" A fifth edition in so short a time is a suc- 



cess that few law books can boast, and it is 
well deserved. Mr. Coote as a proctor pos- 
sesses that intimate acquaintance with the 
minutiae of practice which experience only 
can supply : and Dr. Tristram's education as 
an advocate enables him to treat of the Juris- 
diction of the Probate Court, the law which it 
administers, and the principles established for 
the administration of that law, with a mastery 
of his subject that has made tills production of 
. the united labours of two such competent men 
the accepted text book of the Probate Court. 
Having noticed its successive editions as they 
appeared, it remains only to say that it brings 
down the statutes and cases to the present 
time."— Zaw Timet on the 5th Bd. 

" We must not omit to praise the complete 
character of the Appendix, which, occupying 
more than hidf the whole work, presents us 
with the statutes, the orders in council, rules 
and fees, tables of costs and forms, and leaves 
nothing to be desired by the proctor or solicitor 
either in the routine of common form or in the 
stages of suits." — Law Journal on the 6th Ed. 



/s/««w%>w>/v«M#«^^^^n^ 



Hunt on Boundaxies and Fences. 

Post 8vo., 9«. cloth. 

THE LAW RELATING to BOUNDARIES and FENCES. 

By Arthur Joseph Hunt, of the Inner Temple, Esq., Barrister at Law. 



" Among other matters discussed are the 
rights of prooerty on the sea shore ; navigable 
and private rivers ; the duties of mine owners 
with regard to boundaries ; the rights and lia- 
bilities of landlords and tenants as to fences, 
hedges and ditches, and the liability to make 
and repair the same ; the duty to fence land 
acUoinlng roads ; the law relating to trees and 
hedges on the boundaries of property, &c. The 
second chapter of Mr. Hunt's work, which re- 
lates to fences generally, is especisJly worthy 
of perusal, as cases are repeatedly arising be- 
tween adjoining proprietors. Too much praise 
cannot be given to the modesty of an author, 
who, following the example of early text 
writers, constructs his work on the so-called 
utterances of the judges, and does not, like 
some writers, place too much reliance upon his 
own ipee dixit. With these remarks we take 
leave of Mr. Hunt's book, recommending it as 
a work containing a great deal of information 
in a small compass, and one on which no small 
amount of time, labour and research must ne- 
cessarily have been bestowed."— Z aw Times, 

** Mr. Hunt has done good service by collect- 
ing and arranging, in a clear and convenient 



manner, a large amount of information which 
lies scattered through the old text books, the 
reports and the statutes, and to which there 
has hitherto been no clue. Mr. Hunt appears 
to have ransacked the American as well as the 
English treatises and reports : but his work is 
not a mere compilation : he has investigated 
for himself and stated the results concisely and 
clearly," — Jurist. 

** The law of boundaries and fences, is, in the 
work before us, treated with great ability, and 
as the language is clear, and, as far as may be, 
Aree from technicalities, it will be found useftil 
beyond the limits of the legal profession." — 
Jthen€eum. 

" This is a very useful work as a common 
place book on the subject of which it treats." 
— Law Magazine. 

" This is a concise and well- written book on 
a small but not unimportant subject, and dis- 
plays considerable care both in arrangement 
and detail. It will be seen that the author 
very carefully and completely dissects his 
subject, and then very succinctly treats of the 
parts."--5o/*ct^or«' Journal. 
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Dixon's Law of Partnership. 

1 vol. 8vo.| 22«. cloth. 

A TREATISE on the LAW of PARTNERSHIP. By 
Joseph Dixon, of Lincoln's Inn, Esq., Barrister at Law. Editor of 
<' Losh's Common Law Practice." 



"It is with considerable gratification that 
we find the subject treated by a writer of Mr. 
Dixon's reputation for learning, accuracy and 
painstaking. Mr. Lindley's view of the sub- 
ject is that of a philosophical lawyer, Mr. 
Dixon's is purely and exclusively practical 
ttom beghining to end. We imagine that very 
few questions are likely to come before the 
practitioner which Mr. Dixon's book will not 
be found to solve. Having already passed our 
opinion on the way in which the work is car- 
ried out, we have only to add that the value of 
the book is very materially increased by an 
excellent marginal summary, and a very co- 
pious index." — Law Magazine and Review, 

" Mr. Dixon has done his work well. The 
book is carefully and usefully prepared." — 
Solicitor^ Journal. 

" Mr. Dixon enters into all the conditions of 
partnerships at common law, and defines the 
rights of partners among themselves ; the 
rights of the partnership against third per- 
sons ; the rights of third persons against the 
partnership; and the rights and liabilities of 
bidividuals, not actually partners, but liable 
to be treated by third persons as partners." — 
The Times. 

" We heartily recommend to practitioners 
and students Mr. Dixon's treatise as the best 
exposition of the law we have read, for the 
arrangement is not only artistic, but concise- 
ness has been studied without sacrifice of clear- 



ness. He sets forth the principles upon which 
the law is based as well as the cases by which 
its application is shown. Hence it is something 
more than a digest, which too many law books 
are not : it is really an essay." — Law Times. 

" Mr. Dixon's manual on the law of partner- 
ship will be an acceptable addition to the 
shelves of our law libraries, whilst from its 
portable size it will be equally useful as a 
compsnion in court. He has evidently be- 
stowed upon this book the same conscientious 
labour and painstaking industry for which we 
had to compliment him some months since 
when reviewing his edition of Lush's ' Practice 
of the Superior Courts of Law,' and, as a re- 
sult, he has produced a clearly written and well 
arranged manual upon one of the most impor- 
tant branches of our mercantile law."— Zatt; 
Journal. 

** The appearance of this volume at the pre- 
sent time is very opportune. Mr. Dixon has 
done wisely in limiting his work to private 

Eartnerships. The law of public companies 
I now a distinct matter, and each subject has 
attained a magnitude which renders its sepa- 
rate treatment desirable. The law of partner- 
ships at common law, as it is established by 
the latest decisions, will be found concisely 
stated in these pages. The matter Is well 
arranged and the work is carefully executed." 
— Athenaum. 



HaUila/s Law Examination Reporter. 

THE LAW EXAMINATION REPORTER. Edited by 
RiCHABD Hallilat, Solicitor, and Member of tbe Incorporated Law 
Society. Author of '' A Digest of tbe Final Examination Questions and 
Answers,'* " Tbe Articled Clerks* Handbook," "A Suit in Chancery," &c., 
containing all the Questions and Answers at the Examinations of Law 
Students at the Incorporated Law Society. 

*^* Published in Numbers at 6rf., by Post 7d.f every Term on the Morning of 
the Second Day after the Examination. 

Contents of No. L — Hilary Term, 1866. — Notice to Readers — How to Study — 
The £zaminers-<-Examination Questions and Answers. 

Contents of No. IL — Easter Term, 1866. — Notice to Readers— What to Study 
for Pass or Honours — The Examiners — Examination Questions and Answers. 

Contents of No. IIL — Trinity Term, 1866. — My first Criminal Client — Impor- 
tant Bills in Parliament — The Examiners — Examination Questions and 
Answers. 

Contents of No. IV. — Michaelmas Term, 1866.— On Memory, its Abuse and its 
Aids — Result of the past, intermediate and final Examinations — ^The Exa- 
miners — Examination Questions and Answers. 

Contents of No. V.— Hilary Term, 1867. — Sketches at a Police Court — Reviews 
of New Books— Observations on the Michaelmas Term's Questions— The 
Examiners— All the Hilary Term's Questions and Answers. 



" Mr. Hallilay has now added to his other 
recommendations to the regards of the law 
stndent the publication of a periodical {The 
Law Bxamination Reporter], which will give 
him not only the Examination Questions and 



Answers, but also instruction and advice that 
cannot fail to be invaluable to him tn the 
pursuit of his studies and preparation for the 
test to which he is to be subjected."— Zato 
Times, I2ih May^ 1866. 
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.— ThirdEdit 

One thick volume, Royal 12mo. 28«. cloth. 

A MANUAL of the PRACTICE and JEVIDENCE in 

MICTIONS and other PROCEEDINGS in the COUNTY COURTS, 
iDclading the PRACTICE in BANKRUPTCY, with an Appendix of 
Statotes and Rules. By James Edwa&d Dayis, of the Middle Temple, 
Esq., Barrister at Law. Third Edition, considerably enlarged. 

*^* This is the only work on the County Courts which gives Forms of Pltdmts and 
treats fully rfthe Law and Endenee in Jettons and other Proceedings in these Courts. 



From the 
" A new edition attests the cimtiniied confi- 
denee of the ProfeMlon is Mr. DaTis as a guide 
to the Practice of the County Courts. From a 
bumble beginning it has grown into a very 
ponderput Tolnme. But its growth has been 
only concurrent with the expansion of the 
tribunal whose manifold jurisdictions it de- 
scribes. Almost erery year has added some- 
thing to the work of the County Courts. Thus 
it is that the bulk of his book has unavoidably 
swollen. Whether a new Jurisdiction has 
brought much, little, or no business, there it 
must be, set down fally in Mr. Davis's pages, 
with all necessary forms for practice, and full 
instructions to the court and to the practitioner 
what is to be done, and how it is to be done, 
when a ease comes before them. 

'* It was because these instructions were so 
fall and accurate that Mr. Davis succeeded in 
so easily establishing his work as the Practice 
of the County Courts, and in maintaining the 
position he had won. All who have used it 
speak we)l of it. They say they can readOy 
find what they want, and, better still, it con- 
tains the information they want, which cannot 
be said of all books of practice, whose error It 
often is, that the writers assume too much 
knowledge on the part of their readers, and 
omit instructions in common things. Every 
practitioner has found that it is on points oT 



Law Times. 

practice, appaiently the most ordinary, that 
he most needs information. He can solve a 
difficult question in commercial or real pro- 
perty law, but is pnxxled about a form In every- 
day use. A book of practice should assume 
that those who consult it require to be in- 
structed upon the entire proceedings, from the 
first step to the close, and every form to be 
used, however ftunOiar it may be thought, 
should be given in exiettMOf with minutest di- 
rections what the practitioner is to do, when to 
^o it, and how to do it. This has been Mr. 
Davis's design in his Practice of the Countf 
Court*, and three editions prove with what 
success he has accomplished that design. 
There is another feature of this work. Be- 
sides the practice, it contains a complete tre*- 
tise on evidence in the County Courts, alter 
the manner of Selwyn's Nisi Prius. Each of 
the subjects of litigation ordinarily brought 
before the courts is separately treated, and the 
law minutely stated, with the evidence re- 
quired to sustain or defend the action. Thus, 
all that can be wanted in court is contained 
under one cover, greatly to the saving of time 
and temper in hU>orious search. 

"It is undoubtedly the best book on the 
Practice of the Coimty Courts, and the ap- 
pearance of a third edition proves that such is 
the opinion of the Profession." 



From the Law 
** This is the third edition of a tezt-book 
which is well known in both branches of the 
Legal Profession. From a small beginning it 
has gradually grown into a bulky volume of 
S29 pages, and now contains an inexhaustive 
exposition of the Law and Practice relating to 
the County Courts. The second part of this 
manual contains a valuable digest of the Law 
of Evidence, as applicable to the Procedun of 



Magazine. 

the County Courts. In this particular, it cer- 
tainly excels all the other text-books on the 
subject. The importance of this part of the 
work cannot be too highly estimated. The 
chapters on the County Practice in Bankruptcy 
display the usual care and ability of the author, 
and give a completeness to a work which has 
hitherto been deservedly popular in the Pro- 
fession." 



From the Solicitors' Journal. 



" This is a greatly enlarged edition of Davis's 
County Courts Practice, a work well enough 
known as to need no introduction to the legal 
public, or at any rate to that portion of it con- 
cerned with proceedings in the County Courts. 
The edition before us follows in its main 



features the second edition of the book, but it 
is to that second editi<ni as the full-blown rose 
to the bud, not merely in quantity but in 
quality of matter. We can heartily and safely 
recommend the book for the perusal of all in- 
tending practitioners in any County Court." 
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Dayis'fl County Courts Equitable Jurisdiction. 

Royal 12iD0., 5s, cloth. 

THE ACT to confer on the COUNTY COURTS a LIMITED 
JURISDICTION JO EQUITY, 28 & 29 Vict. cap. 99, with the New Rales 
and Forms, including those of 26th May, 1866; also Introductory Chapters, 
Copious Notes and a Full Index. By James Edward Dayis, Esq., of the 
Middle Temple, Barrister at Law. 



"We commend this his latest production 

to the notice of the profession."— £aw/o«rna/. 

" We can confidently recommend this book 



by Mr. Davis on the Equitable Jarisdictfon of 
the County Courts as the best ivhich ive have 
yet heen."-~SoUeHort' Journal, 
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Lush's Common Law Practice. — Third Edit, by Dixon. 

2 vols. 8vo.| 46«. cloth. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings over 
which they have a common Jurisdiction : with Introductory Treatises re- 
specting Parties to Actions; Attomies and Town Agents, their Qualifica- 
tions, Rights, Duties, Privileges and Disabilities ; the Mode of Suing, 
whether in Person or by Attorney in Form4 Pauperis, &c. &c. &c. ; and an 
Appendix, containing the authorized Tables of Costs aud Fees, Forms of 
Proceedings and Writs of Execution. Third Edition. By Joseph Dixon, 
of Lincoln's Inn, Esq., Barrister at Law. 



"Thb is an excellent edition of an excellent 
work. We think that Mr Dixon has been wise 
in basing his work on the original edition of the 
Practice, and not upon the second edition pub- 
lished in the year 1896. The lust nine years 
alone have produced a very large number of 
new cases, and even had the text of the second 
edition been followed, much must have been 
altered or re- written. The responsibility, more- 
over^ for any imperfections would have been 
divided between three writers, and the result 
of tlieir united labours would probablj have 
not been very satbfactory. As Mr. Lush's 
heavy professional engagements made it im- 
possible for him to remodel his book himself, 
the best coarse was that it should be re-ediied 
at first hand and not indirectly. Literary 
patchwork b always objectionable. To edit 
an author is a task requiring great skill, but to 
edit an author's edition is stall more difficult. 
We congratulate Mr. Dixon on the judgment 
he has displayed in selecting the proper alter- 
native. He lias effected a most successful 
' restoration.' As far as the great changes in 
the law permit, he has re-produced the original 
work. He has adopted Mr. Lush's arrange- 
ment, and only made those alterations and 
additions which recent legislation has rendered 
indispensable. The whole work, which con- 
tains altogether 1,183 pages, concludes with a 
copious index, entirely re-written and very con- 
siderably enlarged. Mr. Dixon has made very 
few retrenchments in Mr. Lush's work. Nearly 
all his alterations have been by way of addition. 
Tlte forms of declarations, pleas, &c., contained 
in the first part of the original work, have been, 
we think, wisely omitted Their place is rather 
in a treatise on pleading than in one of practice. 
Altogethpr, both in what he h^s omitted and 
what he has added, Mr. Dixon has been guided 
by sound discretion. We trust that the great 
and conscientious labours ho has undergone 
will be rewarded. He has striven to make his 
work *' thorough," and because he has done so 
we take pleasure in li(>artily recommending it 
to every member of both branches of tlie pro- 
fession." — Solieitor$' Journal, 



** Lush's Practice is whatTidd's Practice was 
in our days of clerkship, and what Archbold's 
Practice was in our early professional days— 
the practice in general use, and the received 
authority on the subject. It was written by 
Mr. Lush when he was only a junior rising 
into fortune and fame His practical know- 
ledge, his clearness and industry, were even 
then acknowledged, and his name secured for 
bb work an immediate popularity, which ex. 
perience has confirmed and extended. But 
the work was, in its turn, productive of con- 
siderable advantage to the author, it largely 
increased the number of his clients. When 
new editions were called for, Mr. Lush was 
too occupied with briefs to find time tor the 
preparation of books, and hence the association 
of lib name with that of Mr. Dixon as editor, 
and by whom the new edition has been pro- 
duced. Mr. Dixon reminds us that twenty-five 
years have passed since Mr. Lush made his 
appearance as an author, and vast indeed have 
been the changes the law has since witnessed. 
So numerous are they, that the editor has 
found it the most convenient course to iguore, 
as it were, the second edition, to take the text 
of the original work as it came fresh from Mr. 
Lush's pen, and to mould that to the present 
practice. He b thus enabled to assure the 
reader, that for every alteration in, or addition 
to, the text, he alone b responsible. The in- 
dex b very copious and complete. Under Mr. 
Dixon's care Lush's Practice will not merely 
maintain, it will largely extend its reputa. 
tion." — Law Times. 

''The profession cannot but welcome with 
tlie greatest cordiality and pleasure a third 
edition of their old and much valued friend 
' Lush's Practice of the Superior Courts of 
Law.' Mr. Dixon, in prepariug this edition, 
has gone back to the original work of Mr. 
Justice Lush, and, as far as the legblative 
changes and decbions of the last tweoty-five 
yean would allow, reproduced it. Thb adds 
greatly to the value of thb edition, and at the 
same time speaks volumes for Mr. Dixou'i 
conscientious labour." — Law Journai. 
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Barrj's Practice of OotLveyancing:. 

Hva, I8i. cloth. 

A TREATISE on the PRACTICE of CONVEYANCING. 

By W. Whittakkh Bakky, Esq., of Lincoln's Inn, Barrister at law, late 

Holder of the Studentship of the Inns of Court, and Author of " A Treatise 

on the Statutory JariBdiction of the Court of Chancery." 



HiF. 1. Abttruu oF Till;, — Cair. S. Agrcneou — Cult. 3, Putkalui ind CiHHUtlDiu at 
SUt—Cuit. 4. Copjliold^— CHtv. S. CoTtnuili^-Ciiir. 6. tmlllon' Deri$ wul Atnagt- 

10. Xont:-sii.-U:iiAr.n. Putunhip Dccdi ■«) AmngrBUU.— Cuif. 1«. S*la (ml Fur. 
cliuH.— Chif. 11. RWIcmenU.— Cuir. It. WUIi^^iuf. U. The Land Rrginrj Act, 
U Jc e6 VicL u. St. — Cair. 16. Tba Am for onulnlug > DulmujoD of Titir, W & tfi Vlci. 
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Lewis on Equity Drafting. 

Post 8vo., 12«. cloth. 

PRINCIPLES of EQUITY DRAFTING; with an Appendix 
of Forms. By Hubert Lewis, B.A., of the Middle Temple^ Barrister at 
Law ; Author of " Principles of Conveyancing/' &c. 

This Work, intended to explain the general principles of Equity Drafting, as 
well as to exemplify the Pleadings of the Court of Chancery, will, it is hoped, 
be useful to lawyers resorting to the New Equity Jurisdiction of the County 
Courts. 
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*' We have liul« dovht that this work will sooa 
g&io a favormble place in the estimation of the 
profession, It is written in a clear attractive 
style, and is plainly the result of much thoaghtfal 
and conscientious labour."— £«w Af«j«siii« «iMf 
R4vi*w. 

** Mr. Lewis's work is likely to have a much 
wider circle of readers than he could have 
anticipated when he commenced it. for almost 
every page will be applicable to County Court 
Practice, should the bul, in any shape or under 



any title, be retained in the new jurisdiction.— 
without It we fear that equity in the Conntv 
Couru will be a mass of uncertainty,— with it 
every practitioner must learn the art of eqaity 
drafting, and he will find no better teacher than 
Mr. Lewis.'*— £•«» Tim*4. 

** This will, we think, be found a very useful 
work, not only to students for the bar and 
solicitors practising in the County Courts, as 
anticipated by the authorf but alao to the equity 
draftsman."— Zi«w Journal. 



Lewis's Introduction to Conveyancing. 

8vo., 18«. cloth. 

PRINCIPLES of CONVEYANCING explained and illus- 
trated by Concise Precedents ; with an Appendix on the effect of the Trans- 
fer of Land Act in modifying and shortening Conveyances. By Hubert 
Lbwis, B.A., late Scholar of Emmanuel College, Cambridge, of the Middle 
Temple, Barrister at Law. 



** The preface arrested our attention, and the 
examination we have made of the whole treatise 
has given us (what maybe called a new sensation) 
pleasure in the perusal of a work on Convey- 
BDciog. We have, indeed, read it with pleasure 
and profit, and we may say at once that M r. Lewis 
is entitled to the credit of having produced a 
very useful, and, at the same time, ongioal work. 
'Ihis will appear from a mere outline of his plan, 
which is v«7 ably woriced out. The manner in 
which his dissertations elucidate his subject is 
clear and practical, and his expositions, with the 
help of his precedents^ have the best of all 

Suutties in such a treatise, being eminently ju- 
icious and substantial. Mr. Lewis's work is 
conceived in the right spirit. Although a learned 
and goodly volume, it may vet. with perfect 
propriety, be called a 'handy book.' It is 
besides a courageous attempt at legal improve* 
ment; and it is, perhaps, by works of such a 
character that law reform may be best accom- 
plished."— /<«» Mmgazint mnd JUview, 

** It was still felt that a work explaoatory and 
illustrative of conveyancing precedents remained 
a dtsidermtmm, Mr. Lewis proposes to supply this 
want in the work now before us. The book will 
be of the greatest use to those who have some an> 
teeedent knowledge of real property law, but who 
have not had much experience in the preparation 
of conveyances. ' How to do it* might well be 
the motto of the author, and certainly no ordi- 
nanr lawyer can peruse Mr. Hubert Lewis's book 
without making himself much more competent to 
prepare and understand conveyancing than he 
wss before. On the whole we consider that the 
work is deserving of high praise, both for design 
and execution. It is wholly free from the vice 
of book making, and indicates considerable re> 
flection and learning. Mr. Lewis has, at all 
events, succeeded in prodncinar a woik to meet 
an acknowledged want, and we nave no doubt be 
will find many grateful readers amongst more 
advanced, not less than among younger, students. 
In an appendix, devoted to the Land Transfer 
Act of last session, there are some useful and 



novel criticisms on its provisions."— iSo/tVtWi* 
Jommal and Reporttr. 

"Mr. Lewis nas contributed a valuable aid to 
the law student. He has condensed the nractice 
of conveyancing into a shape that will facilitate 
its retention by the memory, and his precedents 
are usefully arranged as a series of progressive 
lessons which maybe used as either illustrations 
or exercises."— jLaa» Timet. 

*' It is clear that no labour has been spared to 
achieve its object : every page contains ample 
evidence of thoroufi^ness ana conscientiousness 
in the execution of the task undertaken, fiy the 
diligent and painstaking student who has duly 
mastered the law of property, this work will un- 
doubtedly be hailed as a very comprehensive ex- 
ponent of the Principles of Conveyancing.*'— 
Xertiitian, or ArtieUd Clerks' Magmztne. 

The want of information which exists arises 
to a great extent from the absence of any work 
on the subject. It is true there are several books 
of precedents with voluminous notes, but they 
assume to a great extent that the draftsman knows 
the principles of his art, and merely give him a 
multitude of forms to select from. Ijnder these 
circumstances Mr. Lewis has come to the aid 
of the Student. His plan is to illastrate a series 
of conveyancing precedents by observations on 
the most important parts of the instruments, at 
the same time giving advice as to the omission 
or retention of clauses under various circum- 
stances. We have long felt the want of a book 
of this kind. It is a woric of no ordinary diffi- 
culty, but, judging from a first perusal, it could 
not have fallen into better hands. The great 
object in compiling a book of this nature Is to 
make it practically useful, and in this Mr. Lewis 
has been generalij successful. The perusal of the 
work has riven ns much pleasure, it shows a 
thorough knowledge of the various subjects 
treated of. and is clearly and intelligibly written. 
Students will now not only be able to become 

Sroficient draftsmen, but, by carefully studying 
1r. Lewi»'s dissertations, may obtain an insight 
into the hitherto neglected principles of convey- 
ancing."'-i>ja/ Exmminer. 
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Eerr'B Action at Law. — Third Edition. 

12mo., 13i. cloth. 

AN ACTION AT LAW : being bd Outline of the Jurigdiction 
of the Superior Courts of Common Law, with an Elementary View of the 
Proceedings in Actions therein. By Robbbt Mauiolh Kebb, Baniiter 
at Law ; now Judge of the Sheriff's Court of the City of London. Third 
Edition. 

■- Tl Af " Ai 1 Tbird Pdillcni iht Tolama netdi no di- 

CJohu bm KiipcioD tod perniu no vTiticism. Efloash u 

tht K 14 »r U»t ILS prcBCDt ■pvtariDca will uipl^iiuluq 

IhUcH ttn bud when ht tnttn tlia laval prDraiion. Ws 

Dier*1: k- k la ^ oMka of o«t iaaior brethna/'— ^fw. 



Tador'a Leading* Cases on Beal Fropertj, &c,— Second 
Edition. 

One lliick to), royal Sto, 42t. cloth. 
A SELECTION OF LEADING CASES on the LAW 
RELATING to BEAL FBOFEBTY, Conveyancing, and the Construc- 
tion of Wills and Deeds; with Notes. By Owbn Datibs Todob, Esq., 
of the Middle Temple, Barrister at Law. Author of "A Selection of Lead- 
ing Cases in Equity." Second Editioo. 

" The Sfcond KJltion li now bttcit as, ■nd cldli to the fbi 
wr ure nblr ta nj that the >iiiie Eileaiivc Rifintr. 
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Rouse's Practical Conveyancer.— Third Edition. 

Two vols. 8vo., 80«. cloth. 

THE PRACTICAL CONVEYANCER, giving, in a mode 
combining fiEusility of reference with general utility, upwards of Four 
Hundred Precedents of Conyeyances, Mortgages and Leases, Settlements, 
and Miscellaneous Forms, with (not in previous editions) the Law and 
numerous Outline Forms and Clauses of Wills and Abstracts of Statutes 
affecting Real Proparty, Conveyancing Memoranda, &c. By Rolla Rousb, 
Esq., of the Middle Temple, Barrister at Law, Author of '^ The Practical 
Man," &c. Third Edition, greatly enlarged. 



Tndor's Charitable Trusts. — Second Edition. 

Post 8vo., 18«. cloth. 

THE LAW OF CHARITABLE TRUSTS ; with the Statutes 
to the end of Session 1862, the Orders, Regulations and Instructions, issued 
pursuant thereto ; and a Selection of Schemes. By Owen Da vies Tudor, 
Esq., of the Middle Temple, Barrister-at-Law ; Author of " Leading Cases in 
Equity;*' " Real Property and Conveyancing;" &c. Second Edition. 



" Mr. Tudor In the present edition of his 
work has struck out beyond his original inten- 
tion, and has made it a complete compendium 
of the law of charities. In carrying out this 
intention his object appears to have been to 
produce a practical and concise summary of 
this branch of the law. No living writer is 
more capable than Mr. Tudor of producing 
such a work : his Leading Cases in Equity, and 
also on the Law of Real Property, have de- 
servedly earned for him the highest reputation 
as a learned, earefal and judicious text-writer. 
The main feature of the work is the manner in 
which Mr. Tudor has dealt with all the recent 
statutes relating to this subject : we have only 
to add that the index is very careAiUy com- 
piled."— Solicitor** Journal. 

"Mr. Tudor's excellent little book on Chari- 
table Trusts. It is indeed no longer a little 
book but a bulky one of some 650 pages. Mr. 
Tudor however Is a singular painstaking au- 
thor« bis books, as the profession well knows, 
are models of industry and care, and hence 
their popularity. This second edition has col- 
lected the cases decided since the issue of the 
first, and their number is surprising— upwards 
of one thousand. Mr. Tudor has made his 



work complete by the introduction of several 
schemes for the settlement of charities, so 
that it is in all respects the text-book for the 
lawyer, as well as a hand-book for reference by 
trustees and others engaged in the management 
of charities." — Law Times. 

"The account of the Law of Mortmain and 
the statutes respecting charitable bequests In 
their bearing on the different religious orders 
is full and definite, and the duties of trustees 
are explained in a clear and straightforward 
way. Altogether this work must be exceed- 
ingly useful, not to say indispensable, to all 
persons who are connected viith. charitable 
trusts whether as founders, managers or trus- 
tees." — BnglUh Churchman, 

"To this second edition laige additions are 
made, and it is now a complete compendium 
of the Law of Charities." — Clerical Journal. 

" To all who have occasion to look into the 
nature and origin of those trusts, together 
with the several Acts of Parliament which 
affect or govern them, Mr. Tudor's work will 
be found of great value, more especially as in 
this second and improved edition all the more 
recent cases have been carefUlly collated." — 
BelVi Meaenger, 
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Sir T. E. May's Parliamentary Practice.— Fifth Edition. 

One very thick volumei 8vo., S2«. cloth. 

A TREATISE on the LAW, PRIVILEGES, PROCEED- 
INGS and USAGE of PARLIAMENT. By Sir Thomas Erskinb 
May, K.C.B., of the Middle Temple, Barrister at Law ; Clerk Assistant of 
the House of Commons. Fifth Edition, Revised and Enlarged. 

Contents. 
Book I. Constitution, Powers and Privileges of Parliament Book IL Practice 
and Proceedings in Parliament Book III. The Manner of passing Private 
Bills, with the Standing Orders in both Houses, and the most recent Pre- 
cedents. 



*' SJr. May's work upon this very important 
subject b oue of those books vhich have not 
ii<»w to gain, but only to sustain a repucaaoo. 
This book has l>een a guide, 2nd a very good 
guide. Many alterations in the Forms oi the 
House have taken place since the last edition 
was published, and the work seems to have 
been carefully brought down to the present 
day.*'— Tinwr. 

** Mr. May is the most competent man in 
England to treat of this subject. His authority 
in both Houses of Parliament on all questions 
as to their functions and rules is always 
accepted as conclusive upon the question in 
debate. As it u now perfected this work is 
the one great and recognized authority on Par- 
liamentary Law and Practice, and therefore au 
indispensable addition to the library of all who 
enjoy that pleasant and profitable business."— 
Law Titnes, 

** Mr. May*s work is too well known to need 
any statement of its contents, being a standard 
of reference not only in England, but iu the 
United States, and in every part of the world 
where our Parliamentary institutions have been 
imitated.^' — Dedlp Newt, 

** The value of this excellent work is greatly 
increased by the thorough revision it hHS 
undergone at the hands of the author, as well 
as by additions made to it, so as to bring it up 
to the last point of time. It posspssps more- 
over, a copious index, which facilitaies beyond 
measure the researches of those whose avo- 
cations or whose pleasure cause them to study 
the subject of which it so lucidly treats. Too 
much, therefore, cannot be said in praise of the 
production for its accuracy and for excellence; 
nur can it he too strongly or too earnestly re- 
commended to tlie attention of all persons in 
anywise connected with or interested in the 
business of legislation." — Observer, 

** In all that relates to the constitution and 
practice of Parliament, the work is an express au- 
thority, and is referred to as such in the debates 
of either House. Any Member of Parliament 
will find as a rnle all he wants in Mr. May's 
Treatise, and members of our profession who 



consult the book for practical purposes will be 
most interested by the pages which are devoted 
to an account of the manner of passing private 
bills. No solicitor who has or desires Parlla. 
mentary practice should omit to read at least 
so much of tliis treatise.** — Soiicitore* Journal. 

** Mr. Erskine May*8 treatise on the usages 
and privileges of the English Parliament is a 
work of standard value. It requires no eulogy 
from the periodical press to raise its value in 
the eyes of English readers hoth at home and iu 
the colonies. We heartily welcome the fourth 
edition of tlib very important work, because 
every fresh edition which briugs up the pre- 
cedents it quotes and all changes iu law or 
practice to a more recent date, greatly adds to 
its immediate value.** —Economist. 

** Mr. May's new publication is a new edition 
of a work on the roost interesting and important 
subject, the forms and procedure by which the 
business of the Legislature of either House of 
Parliament- is carried on; and Mr. May, in 
preparing it, has added so much fresh matter, 
that this edition is invested with all the cha- 
racteristics and value of a new work.**— •Pr«f#. 

** We spoke formerly of the lucid arrange* 
ment of the volume, and of the clear and 
forcible, as well as entertaining way in which 
the various rules and practice of the two 
Houses, together with their historical constitu- 
tion and privileges, are placed before the 
reader. The arrangement is admirably adapted 
to prevent needless repetition. As a general 
view of the proceedings of both Houses of Par- 
liament, it is the only book of authority we 
possess.*' —Examiner, 

** Mr. May's book is a model of what such a 
book ought to be. It is neither a mere treatise 
without the sanction of any precedent, nor is it 
mprely an index of cases. It combines the ad- 
vantages of both, and it will be of no ordinary 
benefit to Members of Parliament that there is 
a book like Mr. May*s to supply them with in- 
formation which they certainly ought to possess, 
but which, without Mr. May's assistance, we 
very much doubt if they would ever obtain.*''— 
Standturd, 
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Latham on the Law of Window Lights. 

Post 8vo.| lOi. cloth. 

A TREATISE on the LAW of WINDOW LIGHTS. By 
Francis Law Lathah, of the Inner Temple, £aq., Barrister at Law. 
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Christie's Crabb's Conveyancing. — Fifth Edit, by Shelford. 

Two Yols. royal 8vo.| SI. cloth. 

CRABB'S COMPLETE SERIES of PRECEDENTS in 
CONVEYANCING and of COMMON and COMMERCIAL FORMS 
in Alphabetical Order, adapted to the Present State of the Law and the 
Practice of Conveyancing; with copious Prefaces, Observations and Notes 
on the several Deeds. By J. T. Christir, Esq., Barrister-at-Law. The 
Fifth Edition, with numerous Corrections and Additions, by Lbonabd 
Shelfobd, Esq., of the Middle Temple, Barrister-at-Law. 



From the Law Time$, 
** The preparation of it could not hare been con- 
fided to more able hands than those of Mr. Shel- 
ford.the veteran authority on real property law. 
With the indnstry that distinguishes him he has 
done ample justice to his task. In carefulness we 
have in him a second Crabb. in erndition Crabb's 
superior ; and the result is a work of which che 
oriflrinal author would have been proud, could it 
have appeared under his own auspices. It is not 
a book to be quoted, nor indeed could its merits be 
exhibited by quotation. It is essentially a book of 

{tractice.whicn can only be described in rude out- 
ine and dismissed with applause, and a recom- 
mendation of it to the notice of those for whose 
service it has been so laboriously compiled." 

From the Solicitor^ Journal and Reporter, 
** The collection of nrecedents contained in these 
two volumes are all that could be desired. They 
are particularly well adapted for Solicitors, being 
of a really practical character. They are more- 
over free from the useless repetitions of common 
forms that so much increase the bulk and expense 
of some collections that we could name. We know 
not of anv collection of conveyancing precedents 
that would make it so possible for a tyro to put 
together a presentable draft at an exigency, or 
which are more handy in every respect, even for 



the experienced draftsman. Mr. Shelford has 

E roved himself in this task to be not uuworthy of 
is former reputation. To those familiar with his 
other works it will be a sufficient recommendation 
of this." 

From the Law Magazine and Review, 
** To this important part of his duty— the remo- 
delling and perfecting of the Forms— even with 
the examination which we have already been able 
to afford this work, we are able to affirm, that the 
learned editor has been eminently successful and 
effected valuable improvements.'' 

From the Law Chronicle. 
** It possesses one distinctive feature in devoting 
more attention than usual in such works to forms 
of a commercial nature We are satisfied from 
an examination of the present with the immediately 
preceding edition that Mr. Shelford has very con- 
siderably improved the character of the «>ork, 
both in the prefaces and in the forms. On the 
whole the two volumes of Crabb's Precedents, as 
edited by Mr. Leonard Shelford, will be found 
extremely useful in a solicitor's office, presenting 
a large amount of real property learning, with 
verv numerous precedents : indeed we know of no 
book so Justly entitled to the appellation of handy' 
as the fifth edition of Mr. Crabb's Precedents.'* 



Coote'fl New Admiralty Practice. 

8vo. 12«. cloth. 

THE NEW PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND ; with the New Rules of 1869, and a Collection of 
Original Forms, and Bills of Costs. By Henrt Charles Coote, F.S.A., 
one of the Examiners of the High Court of Admiralty of England, Author of 
" The Practice of the Court of Probate," " The Practice of the Ecclesiastical 
Courts," &c. 

perience ; he has been long a practitioner in the 
Court as a Proctor ; he is consequently familiar 
with those minutisB of practice which mark the 
distinction between the student and the practical 
man."— Zrfitf Time*. 

" Mr. Coote has, in a volume of convenient sise, 
furnished the practitioner in the Admiralty Court 
with an invaluable manual. It is not merely 
that Mr. Coote's volume is the only existing 
book of practice that it is to be recommended, but 
that it is a verv excellent and complete produc- 
tion."— £•«« CkroMcle, 



to 



*• Mr. Coote is alretidy very generally known 
the Profession by h<s valuable books on the 



Kew Practice of the Court of Probate and the 
Practice of the Ecclesiastical Courts, which we 
have had occasion to notice. The work before us 
is characterized by lucid arrangement of the 
subject-matter, as well as by a con»tant apprecia- 
tion of what suits the convenience of practitioners. 
The merest tyro in this department of the law 
need hardly be afraid to undertake the ordinary 
business of the Court with such a book to guide 



him.**— Solicitors* Journal and Reporttr, 
** Mr. Coote has the great advantage of 
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Boose's Copyhold Manual — Third Edition. 

Just published, 12ma) 10«. 6d. cloth. 

THE COPYHOLD ENFRANCHISEMENT MANUAL, 

giving the Law, Practice and Forms in Enfranchisements at Common Law 
and under Statute, and in Commutations ; with the Values of Enfranchise* 
ments from the Lord's various Rights : the Principles of Calculation being 
clearly explained, and made practical by numerous Rules, Tables and 
Examples. Also all the Copyhold Acts, and several other Statutes and 
Notes. Third Edition. By Rolla Rousb, Esq., of the Middle Temple, 
Barrister at Law, Author of ** The Practical Conveyancer," &c. 



** This new edition follows the plan of its pre- 
decessor, adopting a fivefold division :— 1. The 
Lav. £. The Practice, with Practical Sagges- 
tions to Lords, Stewards and Copyholders. 3. 
The Mathematical consideration of the Subject 
in all its Details, with Rales, Tables and Exam- 
ples. 4. Forms. 5. The Statutes, with Notes. Of 
these, we can only repeat what we have said before, 
that they exhaust the subject ; they give to the 
practitioner all the materials required by him to 
conduct the enfranchisement of a copyhold, whe- 
ther voluntary or compulsory **—Lm» Timus, 

** When we consider what favor Mr. Rouse's 
Practical Man and Practical Conveyancer have 
found with the profession, we feel sure the legal 



world will greet with pleasure a new and im- 
proved edition of his copyhold manual. The 
third edition of that work is before us. It is a 
work of great practical value, suitable to lawyers 
and laymen. We can freely and heartily recom- 
mend this volume to the practitioner, the steward 
and the copyholder.**— £i«v Mmgaune, 

** Now, however, that copyhold tenures are 
being frequently converted into freeholds, Mr. 
Rouse's treatise will doubtless be productive of 
very extensive benefit ; for it seems to us to have 
been very carefully prepared, exceedingly well 
composed and written, and to indicate much ex- 
perience in copyhold law on the part of the 
author."— nSMictWA* Journml, 
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Luahington's Naval Prize Law. 

Royal 8vo^ 10«. 6J. cloth. 

A MANUAL of NAVAL PRIZE LAW, By Godfrey 
LusHiNGTON, of the Inner Temple, Esq., Barrister at Law. 



Shelford'fl Succession Duties.— Second Edition. 

12mo., 16«. cloth. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES in ENGLAND, IRELAND and SCOTLAND, 

including all the Statutes and the Decisions on those Subjects : with Forms 
and Official Regulations. By Leonard Shelford, Esq., of the Middle 
Temple, Barrister-at-Law. The Second Edition, with many Alterations and 
Additions. 



**The book is written mainly for solicitors. 
Mr. Shelford has accordingly planned his work 
with careful regard to its practical utility and 
daily fue,"Solieitort* Joumml. 

** The treatise before ns on the charges which 
the State levies on the devolution of property by 
death has been one of the most useful and popular 
of his productions, and being now the text book 
on the sufaoect nothing remains but to make known 



its appearance to oar readers. Its merits have 
been already tested by most of them."— X«0 
Tinut, 

*' The work, although called a new edition, is 
in great part entirely new. On the whole Mr. 
Shel ford's book appears to us to be the best and 
most complete work on this extremely intricate 
subject."— £i«0 Magmxin4, 
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Wooliych on, Sewers. — Third Edition. 

8vo., 12«. cloth. 

A TREATISE of the LAW of SEWERS, including the 
DRAINAGE ACTS. By Humphry W. Woolrych, Serjeant at Law. 
Third Edition, with considerable Additions and Alterations. 



" Two editions of it have been ipeedi]y ex- 
hausted, and a third called for. The autlior 
is an accepted authority on all subjecti of this 
class."— £atv Time$, 

" This is a third and greatly enlarged edition 
of a book which has already obtained an est»> 
blished reputation as the most complete dis- 
cussion or the subject adapted to modem 
times. Since the treatise of Mr. Beijeant 
Callis in the early part of the 17th century, 



no work filling the same place has been added 
to the literature of the Profession. It is a work 
of no slight labour to digest and arrange this 
mass of legislation ; this task, however, Mr. 
Serjeant Woolrych has undertaken, and an 
examination of his book will, we think, con- 
vince the most exacting that he has fully 
succeeded. No one should attempt to meddle 
with the Law of Sewers without its help." — 
SoHoitor^ Journal, 



Grant's Law of Corporations in General. 

Royal Svo., 26«. boards. 

A PRACTICAL TREATISE on the LAW of CORPORA- 
TIONS in GENERAL, as well Aggregate as Sole; including Municipal 
Corporations ; Railway, Banking, Canal, and other Joint-Stock and Trading 
Booies; Dean and Chapters; Universities; Colleges; Schools; Hospitals; 
with qucLsi Corporations aggregate, as Guai'dians of the Poor, Church- 
wardens, Churchwardens and Overseers, etc. ; and also Corporations sole, as 
Bishops, Deans, Canons, Archdeacons, Parsons, etc. By James Gbant, 
Esq., of the Middle Temple, Barrister at Law. 
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Hunter's Suit in Equity. — Third Edition. 

Post 8vo.| 9«. cloth. 

AN ELEMENTARY VIEW of the PROCEEDINGS in 
a SUIT IN EQUITY. With an Appendix of Forms. By Sylvester 
J. Hunter, B.A., of Lincoln's Inn, Barrister at Law. Thiid Edition^ by 
G. W. Lawbance^ M.A., of Lincoln's Inu^ Barrister at law. 



** It bas been made a text-book foi examioBtions 
' at the Universities and the Inns of Court, and is 
now well known to the majority of students who 
have any desire to be acquainted with the prac- 
tice of the Courts of \Lqxi\iy J'*—Solicitort' Journal, 

" Students will be ^lad to learn that a new 
edition of Hunter's Suit in Equity has jusi been 
issued, and which has been improved by the addi- 
tion of references to the authorities, and bv alter- 
ations, where requisite, from a change iu the pro- 
cedure of the Court. We may add, (hat it is the 
book students should master before encountering 



the more abstruse dissertations on equity. It is 
easy, persuasive and instruciive." — LegMleian. 

'* Nlr. Lawrance. who has prepared this edi- 
tion, has enhanced greatly the utility of the 
work by the addition of numerous references to 
authorities — such as the statutes, the decided 
cases, or the general consolidated orders.*'— Xow 
Times. 

*' It was designed for the student, but it will 
be welcome to the practitioner who would pre- 
pare him&elf for the new duties that the County 
liqiiity Jurisdiction Act will impose upon him. ' 
^Law Timet on tkg 3rd Edition, 



Wills on Evidence.— Fourth Edition. 

8vo., 10«. cloth. 

AN ESSAY on the PRINCIPLES of CIRCUMSTANTIAL 
EVIDENCE. Illustrated by numerous Cases. By the late William 
Wills, Esq. Fourth Edition, edited by his Son, Alfred Wills, Esq., 
Barrister at Law. 
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Chitty, Jan. Precedents in Pleading.— Third Edition. 

Part 1, Royal 8vo., 20«. cloth. 

CHITTY, JuN. PRECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence. Third Edition. By 
the Late Tompson Chittt, Esq., and by Leofric Temple and R. G. 
Williams, Esquires, Barristers at Law. (Part 2 is in preparation.) 

Browning's Divorce and Matrimonial Causes Practice. 

Post 8vo., 8«. cloth. 

THE PRACTICE and PROCEDURE of the COURT for 
DIVORCE and MATRIMONIAL CAUSES, including the Acts, Rules, 
Orders, copious Notes of Cases and Forms of Practical Proceedings, 
with Tables of Fees and Bills of Costs. By W. Ebnst Bbowning, Esq., of 
the Inner Temple, Barrister-at-Law. 



"A work of very considerable merit and 
great practical utility, and vre have in this 
work what the lawyer and the pxactitioner 
require. We have the principles of law clearly 
and perspicuously enunciated and most copi- 
ously venfied. The various subjects are me- 
thodically distributed, and the style is polished 
and agreeable. All the forms now in use and 
taxed bills of costs are also appended to the 
work. After a careful study of this work, we 
unhesitatingly recommend it as well to the 
student as to the legal practitioner."— JLaw 
Magazine and Review. 

"The time has come for a Matrimonial 
Chitty's Archbold. Whether Mr. Browning 
has taken the great guide to practice in the 
common law courts for his model, or not, we 
cannot say, but if he is an imitator he has 
copied with success. Clearness of arrangement 
and statement, and brevity, are the most ap- 
parent merits of his book. It is, therefore, 
easy to consult, and bears throughout a tho- 
roughly practical air. If the future editions 
are edited with the same care and ability that 
have been bestowed upon this, it will probably 



take its place as the Practiee of the Divorce 
CoxxriJ*— Jurist. 

** The author appears to bave diligently col- 
lated the reported cases, which he states with 
precision and clearness. This little work is, 
therefore, calculated to be useful to those who 
practise before Sir C. Cresswell. The appendix 
of forms will be particularly serviceable to the 
inexperienced, and, since we have alluded to 
the appendix, we ought not to omit noticing 
the very useful precedents of bills of costs 
which it contains. These alone are sufficient 
to obtain a good circulation for this manual." 
— Solicitor^ Journal. 

" The author has set to work in a proper 
spirit, and tells us simply what the practice of 
the court now is, without inquiring what it 
should be. The forms in the appendix, we 
are assured, have been used in practice. 
The arrangement is good, and the whole work 
has an unpretending business-like air about it 
which will recommend it to the profession." — 
Athenaum. 

" Mr. Browning's little volume will doubt- 
less become the practice of the Divorce Court." 
— Law Timet, 



Brandon's Law of Foreign Attachment. 

8vo., 14«. cloth. 

A TREATISE upon the CUSTOMARY LAW of FOREIGN 
ATTACHMENT, and the PRACTICE of tbe MAYOR'S COURT of the 
CITY OF LONDON therein. With Forms of Procedure. By Wood- 
THOBPE Bbandoi^^ Esq., of the Middle Temple, Barrister-at-Law. 



Moseley on Contraband of War. 

Post 8vo., 5«. cloth. * 

WHAT IS CONTRABAND OF WAR AND WHAT IS 

NOT. Comprising all the American and English Authorities on the 
Subject* By Joseph Moselby, Esq., B.C.L., Barrister at Law. 



** The method pursued by the Author io the 
construction of this treatise is an exceedingly 
good oue."—Solicitorf' Joumml 

" 'J'he authorities are fully set forth and the 
principles stated in Mr. Moseley's pages. All 
the Englisband American authorities are cited " 
Law Itmet. 



fi 



** This valuable little book has evidently been 
written with much care and after a great deal of 
well directed rtstarch.**— Economist. 

'* The law on this subject will be foond very 
ably, succinctly and readably set forth in the 
volume before us." — AtAenaum, 
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Ghadwick's Probate Court Manual. 

Royal 8vo., 12«. cloth. 

EXAMPLES of ADMINISTRATION BONDS fop the 
COURT of PROBATE ; exhibiting the Principle of various Granti of 
Administration, and the correct Mode of preparing the Bonds in respect 
thereof; also Directions for preparing the Oaths, arranged for practical 
utility. With Extracts from ite Statutes ; also various Forms of Affirmation 
prescribed by Acts of Parliament, and a Supplemental Notice, bringing the 
work down to 1866. By Samxjsl Chabwiok, of Her Majesty's Court of 
Probate. 

put of the Itw library of the practitioner, for he 
has collected precedents that are in constant re- 
qairement. Ihis is purely a book of practice, 
but therefore the more valuable. It tells the 
reader what t» tftf, and that is the information 
most reauired after a lawyer begins to practise.*' 



*' We undertake to say that the poasession of 
this volume by practitioners will prevent many 
■ ch and awkv 
yer himself 
explained to the clients."— JL«w Magmtin* mnd 



a hitch and awkward delay, provokioff to the 
lawyer himself and difficult to be satisfactorily 



JUvitw, 
** Mr. Ghadwick's yolome will be a naceaaary 



Orant's Law of Banking. — Second Edition by Fisher. 

8vo. 2 If. cloth. 

GRANT'S LAW of BANKERS and BANKING and 

BANKS OF ISSUE, Limited and Chartered, and Winding-up ; Directors, 
Managers and Officers ; and the Law as to Cheques, Circular Notes or 
Letters of Credit, Bank Notes, Exchequer Bills, Coupons, Deposits, &c. 
(Appendix contains the Bank Notes Issue Bill, and Reasons for Bill, and 
Official Bank Returns.) Second Edition. By R. A. Fisheb, Esq., of the 
Middle Temple, Barrister-at-Law. 



"The present editor has yery much in- 
creased the value of the original work, a work 
whoae aterllng tnerita had already ralaed it to 
the rank of a atandaid text-book.'*— Xaw Maga- 
xine. 

" No man in the piofesalon was more com- 
petent to treat the subject of Banking than 
Mr. Grant. This volume appears opportunely. 
To all engaged in the litigations, as well at to 
all legal advisers of Bankers, Mr. Grant's work 
will be an Invaluable assistant. It is a clear 
and careful treatise on a subject not already 
exhausted, and it must become the text-book 
upon it." — Law Timn. 

"A Second Edition of Mr. Jrant's well- 



known treatise on this branch of the law haa 
been called for and very ably supplied by Mr. 
Fisher."— Law Timett Second Notice. 

" The learning and industry which were so 
conspicuous in Mr. Grant's former work are 
equally apparent in this. The book supplies a 
real want, which has long been felt both by the 
profession and by the public at large."— /tirM. 

" We commend this work to our readers. It 
is at once practical and intelligible, and is of 
use alike to the unprofessional as well as the 
professional reader. No bank, whether a pri- 
vate concern or a Joint-stock company, should 
be without iV-'Money Market Review, 



Parkinson's Common Law Chamber Practice. 

12mo., 7«. cloth. 

A HANDY BOOK FOR THE COMMON LAW 
JUDGES' CHAMBERS. By Gbo. H. Pabkinson^ Chamber Clerk to 
the Hon. Mr. Justice Byles. 

**For this work Mr. Parkinson is eminently 
qnalified."— Jttrt'f/. 

*' It is extremely well calculated for the purpose 
for which it is intended. So much work is now 
done in Common Law Chambers by junior clerks 
that such a little treatise is much wanted. Mr. 
Parkinson has performed his task skilfully and 
with care."— 6b/ictf0r«' JoumaL 

" The practice in Chambers has become suffi* 
ciently important to call for a treatise devoted to 
it, nor could a more competent man for the task 



have presented himself than Mr. Parkinson, 
whose great experience as well as intelligence 
have long placed him In the position of an autho* 
rity on all matters appertaining to this peculiar 
but yery extensive branch of Common Law Prac- 
tice.'*— 1«9 Times. 

" There is much that would prove very useful 
to the practitioner in Mr. Parkinson's compilation, 
and which, so far as we are aware, is not to be 
found in any other book collected with equal con- 
ciseness."— Z>atf Magatin* mni Review, 
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Oke's MagiBterial SynopsU. — Ninth Edition. 

One lerj thick VoL, Svo., 62t. 6d. dotb. 
THE MAGISTERIAL SYNOPSIS: a Practical Guide for 
Magistrates, their Clerks, Attomies and Constables ; Snmmar; Coavictiaiis 
and Indictable Ofi^ces, with their Penalties, PanishmentB, Procedure, &c., 
bdoe Alphabetically and Tabularly arranged. Bv Obobqb C. Oee, Chief 
Clerk to the Lord Mayor of London, Author of " The Maguttrial For- 
nuilitt," " The Lawt o/ T^impike Roadi," " A Handif Book qf the Oame 
andtUhery Liaot," &c. &e. Ninth Edition, 



" Tha Lord ChuHllDr 



Oplalon of btrd ObuieeUar ^iraatbniT' 

" Upptr Htit Part Oardau, Oetntir MU, 1! 
compHmenU lo Mr. U"- — ■ "— *■- ■•' 



nabli DnHiil of hli moat ixccUml mi elibonte wocki. tba ' UigtiurUI Sytiapi!!' ind 
' Muliutlil Farmullit,' which, In ttas opliUon of tlu Lord CfaimciUai, will b< oT great pablls 

■■ To atmft C. Oka, Eaq., fto., &c., fte., Haoiion Honu, Lnndoii.'' 

OplBlona of tbe Imta K«rd Ohamcellor Campbell. 

" I coDEratulale Tou an Iha graat lucmg of joDrTaluiblaSynopili, audi thall be wall pleated 
to bB Dadlcatco of ibccoiilvo edltlDiit wblle you deiiia that I ibould have thU bonour^" — Lttiv 
Id Mr. OJa, dalnl April tik, lUS. 

" StrtiOutn EauH, Maf t*l\, itH. 

•• My dear Blr,— I thank you for tfao copy of ynoT new edlHDn wfaich you ban bad the gaodoeia 

"YouriDilmctionaaa tooaieaundeiW&ll Viet. c. U, will b« particularly nierul. 
" I ramalu, youri Mtbrully, 
" George C. Oke, Eiq." "Cahmill." 

of thenaine of Oke. Author of tba ' Ma^gterial Bynopili,' a t«t entnpritW, able and learned 
mta.'—TU Lord ChancMor ICampitllj in llu Bouu of Lordi, j'Orurr Kri. l»l). 

OB the Slh edithM. ' 

" vrebavebcn loveicome the oipth edltloa 
paUlahedi a book which luadi wlihou a aom- 
PMKOT I ■ book without whleh Ihu Tttt amouil 
0( nlacelbBean bulHH which iatraiuaeied all 



" IluB vorfr iw uMied throoali nine editloai 
iiBo.lB*B,.Hiin.!riirpiaclicir«taiti. " — 
[be eifbh edhlSD miiiyliDpartuitctiiiigii 
bcaa Dade Iq Ihe luiMlocioa of tha EDta|li 
br wn of ilurailoii tad tdilllloa_. . AU 



tha EDtaclBitacr 
obilcatkHi'! 



MESSRS. BUTTERWORTH, 7, FLEET STREET, £. C. 21 
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Oke'g Magisterial Formuliat.— Third Edition. 

One thick volume, 8vo., Z5t, cloth. 

The MAGISTERIAL FORMULIST: being a complete Collec- 
tion of Forms and Precedents for practical use in all Cases out of Quarter 
Sessions, and in Parochial Matters, by Magistrates, their Clerks and 
Attomies: with an Introduction, Explanatory Directions, Variations and 
Notes. By Gbobob C. Okb, Author of << The Magisterial Synopsis,'' &c. &c. 
Third Edition^ enlarged and improTed ; with a Supplement, containing new 
Forms under the Criminal Law Consolidation Acts. 

*«* The Supplement, containing matters under the New Criminal Law Consoli- 
dation Acts, 1861, may be had separately to complete copies, price 2s, 6d. sewed. 

** Each of the works forms a very thick yolnine 
octavo : that before as, in particular, oonsiiiting of 
nearly IJOOO pages, and it is perhaps needless to 
add, are excellent companions to a Justice of the 
Peace oat of Sessions as well as for other descrip- 
tions of persons for whose ase they have been 
compiled/'— Jicrw/. 

*' WhatChitty's * Archbold* is to the common 
law practitioner, what Daniell's * Practice ' was 
to Chancery men, what Davidson's * Precedenu ' 
are to conveyancers, sach are Mr. Oke*s works 
to those engaged in magisterial daties. Can we 
ase higher praise f If we coold we would, be- 
caase a really genaine book of practice is beyond 
all price. • • • This, the tkird edition, is 
destined, we doabt not, to be swallowed ap with 
the same avidity as is asaal with this author's 
pablications.'*— X«w Af«jr«siM. 



** Being a gentleman of very great experience 
and learning in sach matters, Mr. Oke's Formalist 
has been foand extremely asefol as a companion 
volume to the Synopsis. The two volumea 
together constitute a complete library for Magis- 
trates, and are indispensable for their clerks, and 
for attorneys practising before Magistrates."— 
S^ieiunt* JomnuU, 

" -A new edition of a work of established autho-. 
rity. • • • This volume is a necessary * Supple- 
ment to Oke*8 Synopsis'— at least with magistrates, 
thfir clerks and parish o£Bcen . The compiler is 
entitled to say that it will be found the most com- 
prehensive body of forms in magisterial practice 
that has been published and many more than the 
number comprised in all the published works on 
the subject. Its value is increased by its excellent 
arrangement: whatever is wanted can be readily 
found— not the least virtue in a law book."— Xow 
TitH«s, 



Oke's Turnpike Laws. — Second Edition. 

12mo., 18*. cloth. 

THE LAWS of TURNPIKE ROADS; comprising the whole 
of the General Acts ; the Acts as to the Union of Trusts, for facilitating 
Arrangements with their Creditors ; the Interference of Railways and other 
Public Works with Roads, their Non-repair, and enforcing Contributions 
from Parishes (including the Acts as to South Wales Turnpike Roads)^ &c. 
kc ; practically arranged, with Cases, Notes, Forms, &c. &c. By Geoboe 
C. Oke, Author of '' The Magisterial Synopsis^* and ** The Magisterial 
FormuUstf*' &c. Second Edition. 



** In the * Synopsis' Mr. Oke is unique ; the 
plan was perfectly orifrinal. and he has no com- 
petitor. In the Tumpik»Law he is himself a 
competitor with others, who had previously pos> 
session of the field. Nevertheless, so well has he 
executed his design that his volume has fairly 
taken precedence in the esteem of the profession, 
because he has written it with the same in- 



dustrious research and painstaking correction 
which distinguished the ' Synopsis.'"— JL«» 
Timet, 

** All Mr. Oke*s works are well done, and his 
'Turnpike Laws* is an admirable specimen of 
the class of books required for the guidance of 
magistrates and legal practitioners in country 
districts.*'— <&/tct/(ir«* Jowmml, 
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Diewi7*s Eqoi^ Pleader. 

lamoLiflf. cloth. 
A CONCISE TREATISE on ihe PRINCIPLES of EQUITY 
PLEADING ; with Precedent. By C. Stswabt DaawaT, of the Inner 
Temple, Esq., Barrister at Law. 

" It om ba round of great utUitr ■• Intio. tng for tbs inromullgn oT alndenti. ha baa 
diietoTf tD the mon elabonta tCEacLaei. or to lucceufull^ HccompliahHl hla profenfd ob- 

llirgar boaki."— fiw TI*hm, " Ai an intnxluctlDii to pludlniti ai (her 

" Ksaping In Tlew Ui. Dmnj"! deilgn, now autulal in lbs Eqallr Conna the book i> 

nimdr, to prodncea woikon Equity Plead- veUtimad.'*— J^acJriyiialuEiiif £avlt«i<n'. 

Powell's Law of Evidence.~Second Edition. 

nato.12i.daA. 

THE PRINCIPLES and PRACTICE of the LAW OF EVI- 
DENCE. By Edu DND PowELi, Esq., M.A., of the inner Teranle, Bar- 
rister at Lbw, Aathor of "A Treatise on the Law of laland CarrierB." 
Second Edition. 

CONTENTS:— 
l' <3e«n] PrieclplnVrETiiluiea 



lo dial tilt baal ETfdai 



TTiaU.ind De- 
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« OaPabllcindJwlicial Wi 

*'. On t^aMKNoa-indioiil W 
S. Ob ^^^' WriUafa, Intp 
0- Oo lotatoqiiorica^ 
f. On SteoMarr eTid<n< 
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Oke's Solidior's Book-keeping. 

Sto., Si. cloth, 
AN IMPROVED SYSTEM of SOLICITORS' BOOK- 
KEEPINQ, practically exemplified by a Year's supposed Business, with 
Directions for Posting, Balancing, Checking, jco. Adapted to small, 
moderate and largeOmces; toPartnershipand soleConcems. By Oeorqb 
C. Oee, Author of " The MagUterial Synoptlt" and " The Alagiiterial 
Formulitt." 

Smith's Bar Education. 

eTo.,9i. cloth. 

A HISTORY of EDUCATION for the ENGLISH BAR, 

with SUGGESTIONS as to SUBJECTS and METHODS of STUDY. 

By Phiup Ahstib Suitb, Esq., M.A., LL.B., Barrister-at-I^w. 



Goldsmith's Equity.— Fifth Edition. 

Post 8vo., I6t, cloth. 

THE DOCTRINE and PRACTICE of EQUITY : op, a Con- 
cise Outline of Proceedings in the High CJonrt of Chancery. Designed 
principally for the Use of Students. By G. Goldsmith, Esq., M.A., 
Banrister-at-Law. Fifth Edition, including all the alterations made in pur- 
suance of the late acts and the orders thereon to the present time. 



'* A volume designed for the law student. 
Hence such a volume as Mr. Goldsmith 
has publiahed Is a perennial, and, while 
addressed principally to the student, it may 
be profitably read by the practitioner. Five 
editions attest the approval of those who have 
experienced the benefit of its instructions. It 
has grown in bulk with each successive appear- 
ance, as Mr. Goldsmith discovered what were 
the wants of his readers, and a continued suc- 
cession of new topics has been added. It is 
now an extremely comprehensive sketch of 
the history, Jurisdiction and practice of our 
Courts of Equity — a summary of what could 
be obtained only by hard reading of Reeve 
and Spence and Ayckbourn and Drewrv. It 
commences with an historical outline : then it 
states the principles of equity jurisprudence ; 
then it shows their application to the various 
subject matters that fall within its Jurisdic- 
tions ; and finally, it presents a clear and very 
instructive sketch of the procedure by which 
those Jurisdictions are enforced." — Law Timet, 

" Tbe excellencies of each (' Smith's Manual' 
and ' Hunter's Suit') appear to be successfully 
combined in Mr. Goldsmith's Treatise. Though 
professedly an elementary work, its merits are 
greater than its pretensions. Professing to 
accomplish a limited task, that task has been 
well done. The knowledge in haste and by 
piecemeal acquired, remains long ill digested, 



perhaps through life, crude and unready. 
This manual seeks to prevent such a result by 
introducing to the learner a plain summary of 
the doctrines of equity, together with a sketch 
of the practice in the Chancery Courts. We 
cordially recommend Mr. Goldsmith's Treatise 
to those for whom it is designed."— rA« Law 
Magazine and Review, 

"It contains a great deal of miscellaneous in- 
formation, and if a student were confined to 
the selection of one book on equity, both for 
its doctrine and practice, he could hardly do 
better than choose the one before us."— TAe 
SoUeitorif Journal. 

" It is eminently a student's book, and as 
•uch has we believe been appreciated. We re- 
collect consulting a f(mner edition a doaen 
years ago, and we are glad to see that it is still 
ui favour. The Work contains evidence of ori- 
ginality, and freedom Arom hackneyed phrase- 
ology. It is not Intended to lay before the 
student the system of Equity Jurisprudence, 
but it is intended as a pioneer for the studies 
that should follow, and it is well suited to that 
end. It will certainly impress the student 
with a notion of Equity princl]^]es and practice, 
and it will so far familiarize him with the sub- 
ject, that he will more readily catch hold of its 
ramifications when he studies it more deeply." 
— The Leguleian and Articled ClerM Maga- 
tine. 



Fetersdorff 's Abridgment of the Common Law. — New Ed. 

Now complete in 6 vols., Roya] 8vo., 7/. 7«. cloth. 

A CONCISE, PRACTICAL ABRIDGMENT of the COM- 
MON AND STATUTE LAW, as at present administered in the Cotamon 
Law, Probate, Divorce and Admiralty Courts, ezclading all that is obsolete, 
overruled or superseded : comprising a Series of Condensed Treatises on the 
different Branches of the Law, with detailed Directions, Forms and Prece- 
dents ; an Alphabetical Dictionary of Technical Law Terms and Maxims, 
and a Collection of Words that have received a Special Judicial Construction ; 
the whole illustrated by References to the principal Cases in Equity, and in 
the Scotch, American and Irish Reports, and the most eminent text writers. 
By Charles Pbtersdorff, Serjeant-at-Law, assisted by Charles W. 
Wood, Esq., and Walker Marshall, Esq., Barristers-at-Law. 



" Mr. Seijeant Petersdorif has brought to a 
close his labours upon this great and useful 
work. It is a complete dictionary of the law 
as it exists at the present day, and is also an 
index to every law library. We noticed the 
plan and object of this work, at some length 



on the completion of the first volume. Now 
that the sixth has been published, we have 
nothing to add, except that the execution 
seems to be in the best style of this laborious 
Jurist and professional writer.'*— r<ine<. 
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Olen's Law of Highways.— Second Edition. 

Post 8vo., 20f. cloth. 

The LAW of HIGHWAYS : comprising the Highway Acts 
1835, 1862 and 1864 ; the South Wales Highway Act ; the Statutes and 
Decisions of the Coorts on the subject of Highways^ Bridges, Ferries, ke., 
including the Duties of Highway Boards, Surveyors of Highways, the Law 
of Highways in Local Board of Health Districts; Highways affected by 
Railways, and LocomotiYes on Highways. With an Appendix of Statutes 
in force relating to Highways. By W. Cunningham Glbn, Esq., Barrister 
at Law. Second Edition. 



"Altomtlier we may canfidently vcntim to 
oonfirm the lUtemeiit ui th« preface that it majr 
now fairiy claim to be nooKiiiaed as a standazd 
authority on the law of hienwa^fs ij those who 
are engaged officially or otherwise in the admi- 
nistration of that bnunch of the law. It is so as 
we from personal knowledge can affirm, and, we 
may add, that it is reeeiTed by them as a trust- 
worthy gaide in the discharge of their oneroos 
duties/*— £«w Thmts, 

** The present edition of Mr. Glen's work con- 
tains a great deal of Taluable matter which is 
entirely new. To those interested in the law of 
highways this manual as it now appears will be 
found a safe and efficient Ruide.**— X«ar Mugaahu, 

** Mr. Glen has an established reputation in the 
legal profession as a careful and laborious writer, 
and this new edition of his ntw work on highway 
law will convince those who refer to it that he 
has neglected no topic likely to be useful to those 
whose duties require them to have a knowledge 
of this particular branch of the law. This work 
aspires above others which profess merdy to be 
annotated reprinu of acts of parliamentT It will 



be found to contain much information whidi 
might hf looked for elsewhere in vain. The 
general law unan the suhiect is set forth with a 
care and lucidity deserving of great praise, and 
a ^ood index facilitates reference, and renders 
this wwk the most comidete on this important 
subject which has yet been published."-VMM«M 
^uu P«me9. 

** Mr. Glen may well say that an entire revision 
of the first edition was necessitated by the recent 
statutes, and his second edition is a bulky volume 
of 800 pages. His work may be read with satis- 
faction by the general student as well as referred 
to with confidence by the practitioner. We need 
say nothing further of this second edition than 
that we think it likely to maintain fully the repu- 
tation obtained by its predecessor. It has the 
advantages, iyy no means unworthy of considera- 
tion, of oeiDg well printed and well indexed, as 
well as well arranged, and a copious index of 
statutes renders it a perfect compendium of the 
authorities bearing in any way on the law of 
highways."— &/«ci<0r«' Jommmf, 



Glen's Poor Law Board Orders.— Fifth Edition. 

12mo., 12t, cloth. 

THE GENERAL CONSOLIDATED and other ORDERS 
of Uie POOR LAW BOARD and the POOR LAW COMMISSIONERS; 
with the General Orders relating to Poor Law Accounts, the Statutes re- 
lating to the Audit of Accounts, Appeals and the Payment of Debts, with 
Explanatory Notes elucidating the Orders, Tables of Statutes, Cases and 
Index. By W. Cunningham Glbn, Esq., Barrister at Law, and of the 
Poor Law Board. Fifth Edition. 
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Olen's Law of Public Health.— Foorth Edition. 

Post 8vo. 24is^ cloth. « 

A TREATISE on the LAW relating to PUBLIC HEALTH 

and the Local Government of Towns, including the Law relating to the 
Removal of Nuisances injurious to Health and the Prevention of Diseases ; 
with Statutes and Cases. By W. Cunningham Glen, Esq., Barrister at 
Law. Fourth Edition. 
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Oke's Oame and Fishery Laws. — Second Edition. 

12ma, lOf. 6d, cloth. 

A HANDY-BOOK of the GAME and FISHERY LAWS ; 

coDtaining the whole Law as to Game^ Licences and CertificateSi Poaching 
Prevention, Trespass, Rabbits, Deer, Dogs, Birds and Poisoned Grain 
throughout the United Kingdom, and Private and Salmon Fisheries in 
England. Systematically arranged, with the Acts, Decisions, Notes, Forms, 
Suggestions, &c., &c. By Gbobob C. Oke, Author of ^* The MagUterial 
SynapsiSy" &c. &c. Second Edition. 

*«* This Edition includes Chapters on the Scotch and Irish Game Laws, Pro- 
perty in Game, Suggestions for Amendment of the Laws, the Poaching 
Prevention Act, 1862, the Poisoned Grain Prohibition Act, 1868, &c. &c. 



** Tlie first edition hHving enjoyed « rapid 
sale, a ircond bus enabled Mr. Okt greatlj to 
enlarge his design and to add the very im- 
portant statutes which have been passed since 
the publication of the first edition. Its slse is 
doubled, a tabular list of tlie penalties has 
been appended, and the index made extremely 
copious and complete. This is now really what 
it is termed, a Handy Book of tlie Oame and 
Fishery Laws, and gives all the information 
that can be required by the sportsman or his 
legal adviser.** — Ltm TiPiti, 

** This treaUse has come out at a very season- 
able time, casting the light of English law on 
recent statutes for the protection of game by 
land or water, and will be found invaluable to 
all connected with those laws." — PtrtAsJUn 
Court*', 

« The work Is carefully composed, and con- 
tains a full index."— &/<d^or/ Jounud, 

** Care and Industry are all that can be 
shown in such productions, and these qualities 
are generally shown in the present works. 
Mr. Oke*8 book takes a somewhat larger range 
than Mr. Paterson*s, as it embraces the late 
statute relating to the Salmon Fisheries."— 
AtJUnmum, 



** The plan of Mr. Oke's Handy Book is a 
very plain and useful one * * It will be a 
most acceptable addition to the country gentle- 
man's library, and presents a most intelligible 
guide to the existing English laws on game and 
fish, brought down to tlie present time." — 1%$ 
FkU, 

** To sportsmen, as well as to those magis- 
trates and professional gentlemen wlio are con- 
cerned in the administration of the Oame Laws, 
Mr. Oke*s digest and interpretation of the 
various statutes will prove of great assistance." 
--^Stamford Mtrcwy 

** Mr. Oke makes the laws easily compre- 
hended in all their bearings, so that the person 
requiring information will find it at once, and 
that in a condensed form. * * It is a work 
that every sportsman would find useful, now 
that the season is before him and he is anxious 
to know how the law stands under the recent 
acts of parliament." — Belts Nem iiuitmgtr, 

" We recommend justices, landlords and 
others whom it behoves to be well acquainted 
witli the Game Laws, to supply themselves 
with a copy of thu work ; they will find every 
requisite information in a small space and in 
an intelligible form." — CMmMdge CkromcU, 



Brandon's Practice of the Mayor's Court. 

8vo. 9s, cloth. 

NOTES of PRACTICE of the MAYOR'S COURT of the 
CITY of LONDON in ORDINARY ACTIONS : with the Mayor's Court 
Procedure Act, and the Sections of the several Acts of Parliament applied 
by the Queen in Council to that Court. By Woodthobps Bbandon, Esq.^ 
of the Middle Temple, Barrister-at-Law. 

*' This treatise forms a very useful and ne- in which It has heen eompleted irill recom- 
cessary companion for practitioners of the mend it to everyone who consults it." — Law 
Mayor's Court, and the clear and able mode Timet, 
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Fry's Specific Ferfonnance of Contracts. 

8vo., I6s, cloth. 

A TREATISE on the SPECIFIC PERFORMANCE of 
CONTKACTSy including those of Pablic Companies; with a Preliminary 
Chapter on the Provisions of the Chancery Amendment Act, 1858. By 
Edwabd Fbt, B.A.; of Lincoln's Inn, Esq., Barrister at Law. 

" It will be seen what a masterly grasp the 
author has taken of his snbgect, and his treatment 
of the various parts of it eanally exhibits the hand 
of a man who has studied the law as a science. H e 
is skilful in the extraction of principles, precise 
in the exposition of them, apt in their application 
to the particular case, but in all he is thoroughly 

E radical. The practitioner who uses it as a text 
ook will find in it an adviser who will tell him 
not only what the law is, but how it may be en- 
forced/'—Xflav Times. 

** Mr. Fry's work presents in a reasonable eom« 
pass a large quantity of modem leaniinff on the 
sufatject orcontracts, with reference to the com* 
mon remedy by specific performance, and will 
thus be acceptable to the profession generally."— 
JJ0W CAivntcM. 

** There is a closeness and clearness in its style, 
and a latent fulness in the exposition, which not 
only argue a knowledge of the law, but of those 
varying circumstances in human society to which 
the law has to be applied.**— ^^<«i0r. 



*' Mr. Fry's elaborate essay appears to exhaust 
the subject, on which he has cited and brought 
to bear,' with great diligence, some IJiOO cases, 
which include those of the latest reports.*'-*Z«» 
Magmxin§ and Rniew. 

** Although a professional work, it is suflBciently 
popular in style to be serviceable to all persons 
engaged in commercial or jpint-stock under- 
takings."— TiU Tinus, 

** The law of specific performance is a growing 
law just noW| and the characteristic which 

Sives its special value to Mr. Fry's work is, 
lat the recent cases are as well dig<>sted in 
his mind as the older ones. Mr. Fry's is one of 
the best specimens of the modem law book."— 
Tis Eemufmut. 

** Mr. Fry'a treatise is succinct and compre- 
hensive, evidencing patient study, and containing 
sound practical deductions supported by principle 
and authority."— X«fiiliMm. 
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O'Dowd'8 Merchant Shipping Act. 

12mo. 7f. 6d. cloth. 

THE MERCHANT SHIPPING AMENDMENT ACT, 

1862 ; with an Introductory Analysis ; an Appendix containing the Statute 
and Incorporated Provisions of antecedent Acts ; a Digest of Cases of Sal- 
vage and Collision, with reference to the newly-extended Jurisdiction; 
Practical Forms and a copious Index. By Jambs O'Dowd, Esq., Bar- 
rister-at-Law, and Assistant Solicitor for the Merchant Shipping Department 
of H^ Majesty's Customs. 

Oke's New Criminal Acts. 

8vo.» 6«. cloth. 

THE NEW CRIMINAL ACTS of 1861, with the Offences, 
Punishments and Procedure, whether punishable summarily or on indictment, 
alphabetically and tabularly arranged. By Gbobge C. Okb, Author of 
the '' Magisterial Synopsis." 
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Smith's Practice of Conveyancing. 

Post 8vo., Ss. cloth. 

AN ELEMENTARY VIEW of the PRACTICE of CON- 
VEYANCING in SOLICITORS' OFFICES ; with an OutUne of the 
Proceedings under the Transfer of Land and Declaration of Title Acts, 1862, 
for the use of Articled Clerks. By Edmund Smith, B. A., late of Pembroke 
College, Cambridge. Attorney and Solicitor. 
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on Extarinsic Evidence as to Wills. 

Fourth Edition. 8vo., lis, cloth. 

Alf EXAMINATION OF THE RULES OF LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION OF WILLS. By the Right Hon. Sir Jambs Wiobam, 
Knt. The Fourth Edition, prepared for the press with the sanction of the 
learned Aathor, by W. Knox Wigram, M.A., of Lincohi's Inn^ Esq., 
Barrister-at-Law. ^ ' 



" In the celebrated treatiie of Sir James 
Wigram, the rules of law are stated, discussed 
and explained in a manner which has excited the 



admiration of every judge who has had to coo 
suit it '*— £tfrtf Kmgsdoten, in • Priw Council 
JMdgm*Ht,Julw Btk, 1B5B. 
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Williams's Common Law Pleading and Practice. 

8vo., 12«. cloth. 

An INTRODUCTION to PRACTICE and PLEADING 
m the SUPERIOR COURTS of LAW, embracing an outline of the 
whole proceedings in an Action at Law, on Motion, and at Judges' Cham- 
bers; together with the Rules of Pleading and Practice, and Forms of all the 
principal Proceedings. By Watkin Williams, Esq., of the Inner Temple, 
Barrister at Law. 

'* For the Student especially the hook has fea- with a practical treatment of the suhject, illut- 
turcs of peculiar value, it is at the same time trated by forms and examples of the main pro- 
scientific and practical, and throughout the work etedings,**— Jurist, 
there is a judicious union of general principles 
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Bainbridge on Mines and Minerals. — Second Edition. 

8vo., 24«. cloth. 

A TREATISE on the LAW of MINES and MINERALS. 
By William Bainbridgb, Esq., F.G.S., of the Inner Temple, Barrister 
at Law. Second Edition, carefully revised, and much enlarged by additional 
matter relating to manorial rights — rights of way and water and other mining 
easements^the sale of mines and shares — the construction of leases— cost 
book and general partnerships — injuries from undermining and inundations — 
barriers and working out of bounds. With an Appendix of Forms and 
Customs and a Glossary of English Mining Terms. 



"Amonff recent publications has been a 
Second Edition of Mr. Bainbridge's elaborate 
Treatise on the Law of Mines and Minerals." 
— Times. 

*' Strange to say, until the publication of Mr. 
Bainbridge's Treatise, there was no law book 
dedicated to a subject so vast, so difficult, and 
involving so many interests. No wonder, then, 
that an endeavour to supply the defect should 
have received a cordial welcome, or that, when 
it was found to be so well done, there should 
be a demand for a second edition of it."— Law 
Timet. 



** Beyond the general revision and Incorpo- 
ration of recent decisions, which every New 
Edition implies, this Work has been much im 

? roved by the addition of much new matter, 
'he Glossary of Mining Terms is more com- 
plete than any we have aeen."— Jurist. 

** We are glad to see that a New Edition of 
this Work, which has become an authority it 
relation to the Law of Mines and Minerals. We 
think that this volume will be serviceable to 
many without the pale of the legal profes- 
sion, it will assuredly be so to lawyers." — 
Law Magazine, 
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Dayis's Griminal Law Consolidation Acts. 

12mo., lOf. cloth. 

THE NEW CRIMINAL LAW CONSOLIDATION ACTS, 
1861 ; with an Introdnctioii and practical Notes, illaBtrated by a copious 
reference to Cases decided by the Conrt of Criminal AppeaL Together with 
alphabetical Tables of Ofienoes, as well those poniuiable opon Summary 
Conviction as upon Indictment, and including the Ofiences under the New 
Bankruptcy Act, so arranged as to present at one view the particular Offence, 
the Old or New Statute upon whicn it is founded, and the Limits of Punish- 
ment; and a lull Index. By Jambs Edwabd Dayis, Esq., Barrister- 
at-Law. 

*< This is ft emfully prepamd edition of tlw like manner. There can be no donbt that Mr. 

Kew Criminal Law Consolidation AcU» and will Davis's edition of the New Criminal fttatntes 

be foond extremely nseful for i>ractical purposes- will prove verr serviceable both to magistrates 

The name of Mr. Davis will be a sufficient and the pTofession«*'---£««Jkfajr«s*MCM(i2«vMv. 
guarantee that the work has been done in a lawyer- 
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Powell's Law of Inland Carriers.— Second Edition. 

8vo., lit. cloth. 

THE LAW OF INLAND CARRIERS, especiaUy as regu- 
lated by the Railway and Canal Traffic Act, 1854. By £dmund Powell, 
Esq., of Lincoln College, Oxon, M.A., and of the Western Circuit, Barrister 
at Law, Author of '' Principles and Practice of the Law of Evidence.'' 
Second Edition, almost re-wntten. 

'* The treatise before ns states the law of which it aei)ire8 to become, the text book on the Law of 

it treau ably and clearly, and contains a good Carriers."— £«v Timus, 

iadex, **—Soueit0rt' Joumat, ** The subject of this treatise is not indeed a 

** Mr. Powell's writing is sinffnlurlypKcise and Ivge one, bat it has been got np by Mr. Powell 

condensed, withont being at all dry, as those who with considerable pare, and contains amole notice 

have read his admirable Book of J£-vidence will of the most recent cases and aathorities."—JiMm/. 

attest. It will be seen, from onr outline of the *' The two chapters on the Riilway and Canal 



attest, it will DC seen, irom onr ouuine oi tne * ine two cnapters on tne Kauway ana Uanal 
contents, how exhaustively the subieet has been Traffic Act, 1856, are ^uite new. and the recent 
J -_j .v.. J. . i-j ^_ !._ .v.. _vi-u cases under the nrovisions of that statute ai 

analysed in lucid language."~-jL«v MmgoMitig, 
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Shelford on the Law of Railways. — ^Third Edition. 

Royal 12mo. ZOs. doth. 

THE LAW of RAILWAYS, including the Three General Con- 
solidation Acts, 1846, and the other General Acts for regulating Rail- 
ways in England and Lreland to the present Time, with copious iNotes of 
Decided Cases on their Construction, including the Rights and Liabilities of 
Shareholders, Allottees of Shares, and Proyisional Committee-men, vdtih 
Forms, &c. By Lbdnabd Shblfoud, Esq., of the Middle Temple, Barrister 
at Law. Third Edition. 

** Mr. Shelford has long since established im- am<»^ the best of his performances, and a careful 

plicit confidence in the accuracy, fulness and examination of this edition will fnll][ warrant hit 

1>ractical utility of every book to which his name announcement that the new matter is important 

8 attached. Bis Law of Haiiwi^a has long been and eztensi-ve."— X«» Mmgm$imt, 



Phillips on the Law of Lunacy. 

Post Svo., 18«. cloth. 

THE LAW CONCERNING LUNATICS, IDIOTS and 
PERSONS of UNSOUND MIND. By Charles Palmer Phillips, 
M.A., of Lincoln's Inn, Esq., Barrister at Law, and Secretary to the Com- 
missioners of Lunacy. 
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**Mr. C. P. Phillips has in his verr complete* "The work is one on which the author has 

ited us with an 
ellent view of the present law 
practice relating to lunacy."— JL«a 
Jievuw, subject."— Jn/ltctf of th§ Pemet, 



elaborate and useful volume presented us with an evidently bestowed neat pains, and which not 
excellent view of the present law as well as the only bears the mark of great application and 
)ractice relating to lunacy."— JL«v Maguun* and research, but which shows a famillariQr with the 




Cutler on English, Boman, Hindn and Mahommedan Law. 

On the Study of the English, Roman, Hindu and Mahommedan Legal 
Systems, with especial regard to their salient points of Agreement and 
Difference: being a Lecture delivered at King's College, London. By 
John Cutlbb, B.A., of Lincoln's Inn, Barrister at Law, Professor of 
English Law and Jorispradence, and Professor of Indian Jurisprudence, 
at King's College, London. 8yo. Is, sewed. 

A Oeneral Catalogue of all Modem Law Works now on Sale by 

Messrs. Buttbrwobth, with a Chronological List of all the Reports from 
the earliest Period to the present Time, and an Index of Subjects for con- 
venience of Reference : intended as a Guide to Purchasers. 8vo. Is. sewed. 
{GraHs to Purchasers,) 

The Privilege of Beligions Confessions in English Courts of 
Justice considered in a Letter to a Friend. By Edward Badblbt, Esq., 
M.A., Barrister at Law. 8vo. 2s, sewed. 

Sharkey's Hand Book of the Practice of Election Committees. 

With an Appendix of Forms and Precedents. By P. Burbowes Sharkby, 
Solicitor and Parliamentary Agent. Second Edition. 12mo. lOs, 6d. cloth. 

Earners International Law, in connexion with Municipal Statutes 

relating to the Commerce, Rights and Liabilities of the Subjects of Neutral 
States pending Foreign War ; considered with reference to the Case of the 
Alexandra, seized under the provisions of the Foreign Enlistment Act. By 
Felix Hargrave Hamel, Barrister at Law. Post 8vo. Ss. boards. 

Francillon's Lectures, Elementary and Familiar, on English Law. 

First and Second Series. By James FRANOiLLONy Esq., County Court 
Judge. 2 vols. 8vo. Ss, each, cloth 

Neutrals and Belligerents : also The Trent and San Jacinto : 

Papers read at the Juridical Society. By Charles Clark, Esq., Barrister 
at Law. 8vo. Is, each, sewed. 

Pearce's Guide to the Inns of Court and Chancery; with 

Notices of their Ancient Discipline, Customs and Entertainments; an 
Account of the Eminent Men of Lincoln's Inn, the Inner Temple, the 
Middle Temple, and Gray's Inn, &c. ; together with the Regulations as to 
the Admission of Students, Keeping Terms, Call to the Bar, &c. By 
Robert R. Pearoe, Esq., of Gray's Inn, Barrister at Law. 8vo. Ss, cloth. 

Bristowe^s Local Government Act, 1868, 21 & 22 Tict. c. 98 ; 

with Notes; an Appendix of Cases decided upon the Public Health Act, 
1848 ; and a copious Index. By S. B. Bristowe, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 2s. 6d. cloth. 

The Laws of Barbados. (By Anthority.) Boyal 8vo. 21s. cloth. 
Le Marchant's Beport of Proceedings of the Honse of Lords 

on the Claims to the Barony of Gardner, with an Appendix of Cases illus- 
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Lincoln's Inn, Barrister at Law. 8vo. ISs, boards. 
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Dr. Swftb^j*! Adniinltj TLe yoiiM , 

REPORTS of CASES detennined in die HIGH COURT of ADMI- 
RALTY, from 1855 to 1859. Bj M. C MEaTTna Swabet, DXiJ^ Advocates 
One VcLf price 8i#. sewed. 

V onum Xiuuiiiurtoii's JkousrSitby Jt^portiib 

REPORTS of CASES decided in die HIGH COURT of ADMIRALTY 
OP ENGLAND, and on APPEAL to tbe PRIVY COUNCIL. Bj Yekhoh 
LusHixoTOB, £s^, Bairister a£ Law. One voL, 50s, sewed, containing cases from 
1859 to 1862. 

Hr ^ i ^ ii ing and T. walriwg tMti'a Adiwir wlty Tig yoiiM , 

REPORTS of CASES decided in die HIGH COURT of ADMIRALTY 
of England, and on Appeal to the Privy Conndl, 1863 — 1865.. Bj Ekhst Bkowhuig 
and Veehoh LysHiHOTOii« Esqniresi, of tbe Inner Temple, Panisie i s at Law. 

Part hf price 12#. These Reports are in continuation of diose bj Mr. Lvsh- 
IMOTOV, and irill comprise the Cases to the end of Trinity Term, 1865. 

Baakniptoj Report! 

Glt« AMD Jambsom— 1821 to 1828. 2 Vols. 
MoMTAOU Aarn Macarthue— 1828 to 1830. 1 YoL 
MoBTAOU— 1830 to 1832. 1 VoL 
MoBTAOU ABD Blioh«-1832 to 1833. 1 VoL 
MoBTAOU ABD Ayrtob — 1833 to 1838. 3 Vols. 
MoMTAOU ABD Chittt- 1838 to 1840. 1 VoL 
MoBTAou, Deacob, ABD De Gex — 1840 to 1844. 3 Vols. 
FoBBLABauE's (Commissionen' CoEnts)^1849 to 1852. 3 Parts. 

Ckmunon Pleas. 

ScoTT's-1843 to 1845. VoL VII. Parts IV. and V., and VoL VIIL 
Mabbibo, Gbaboeb ABb Scott — 1851 to 1852. VoLX. Parts IV. and V., and 
Vol. XL 

Ckmmum Pleas S^iistration Appeals. 

PlOOT ABD BODWELL— 1843 to 1845. 1 VoL 

Ezeheqiier. 

Price— 1822 to 1824. Vols. XL, XII., XII L 

Chancery. 

Browb by Belt— 1778 to 1794. 4 Vols. 

Chanoeiy in Irelaiid. 

ScBOALES ABD LEPEOT--temp. Lord Redesdale— 1802 to 1806. 2 Vols. 
Ball abd Beatty— temp. Lord Manners— 1807 to 1814. 2 Vols. 
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HaU) 82ilovks pveparmg for ipubliratioiu 



The Law of fhe Building of Clmrohes, Paxsonages and Schools, 

and of the Division of PHrishes and Places. By Charles FRA^'CI8 Trower, 
M.A., of the Inner Temple, Esq., Barrister at Law, and late Fellow of Exeter 
College, Oxford, late Secretary of Presentations to Lord Chancellor VVestbury. 
In post 8vo. 

Kr. Sexjeant Scriven's Treatise on Copyhold, Cnstomary-Freehold 

and Ancient Demesne Tenure. — ^The Fifth Edition. By Henry Stalman, 

Esq., of the Inner Temple, Barrister at Law. Abridged in 1 vol. royal 8vo. 

• 

The Commentaries of Oains on the Roman Law: vith an English 

Translation and Annotations. By Frederick Tompkins, Esq., M.A., D.C.L., 
and William Georue Lemon, Esq., LL.B., Barristers at Law, of Lincoln's 
Inn. In 8vo. 

The Institutes of the Koman Law. Part I. The Sources of the Roman 

Law and its external History till the decline of the Eastern and Western Empires. 
By Frrderick Tompkins, Esq., M.A., D.C.L., Banister at Law, of Lincoln's 
Inn. (To be completed in 8 parts royal 8vo.) 

Fisher's Law of Mortgage and other Securities npon Property, 

and of the Priorities of Incumbrancers. Second Edition. In 1 vol. roy. 8vo. 

A Collection of Mortgage Precedents and Forms of Decrees, in- 
tended as a Companion Volume to the General Law of Mortgage. — By W. 11.^ 
Fi«UER, Esq., of Lincoln's Inn, Barrister at Law. In 1 vol. royal 8vo. 

A Treatise on the Law of Wreck and Salvage.— By James 0*Dowo, 

£<q., of Gray's Inn, Barrister at Law, and Assistant Solicitor fur the Merchant 
Shipping Department of the Customs. 

A Treatise on the law of Criminal Procedure.— By James E. Davis, 

Esq., Barrister at Law, and James Hemp, Esq., Clerk to the Court of Criminal 
Appeal. In 1 vol. 8vo. 

The Practice of the Court for Divorce and Matrimonial Causes. 

By Thomas I^utchinson Tristram, D.C.L., Advocate in Doctors' Commons 
and of the Inner Temple. In 8vo. 

A Selection of Equity Maxims; classified and illustrated.— By 

Joseph Napier Higgins, Esg., of Lincoln's Inn, Barrister at Law. In one 
vol. 8vo. 

A Digested Index to all the Reports in the House of Lords from the 

commencement of the Series by Dow in 1814 to the present time, intended as a 
Supplementary Volume to Clark's House of Lord's Cases. By Charles Clark, 
Es;], of the Middle Temple, Barrister at Law. In 1 vol. royal 8vo. 

Chitty, jun., Precedents of Pleading. —Third Edition, Part 2 (com- 
pleting the work), lloyal 8vo. 

Swabey and Tristram's Probate and Divorce Beports.— Vol, IV. 

Part II., completing the Series. 

Browning and Lushington*s Admiralty Beports.— VoL I. Part II. 
Law Magazine and Law Beview for May.— No. 45, N S. 
Hallilay's Law Examination Beporter.— No. 6, for Easter, 1867. 
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C6e lab) ^agaiine antr lato Kebteb. 

N EW SERIES. 
Publiihcd QMTtrrly in Fbbruart, May, Auoubt & NovEMBtB, at St. 
Tkb two QuARTEKiT Oroani of the Legal Public, snd of those concerned in the 
adaiiniBtration and enactment of the Laws of the United Kingdom, have, since 
May, 1SS6, with great advantage, been amalganiated under one managFineiit — that 
or the Editor of the Law Maoazinb. From tliat time to the present, it has been 
the endeavour or the publishers to redeem the pledge then given, that this 
periodica] should be rendered worthy of tile support of the practising lawyer — 
vhether birriiter or solicitor — of the jurist, tlie legislator, and the magistrate. 

No. 44, publltbed In Ftbiukry, contain! :— 

I TliF =!lBliite Itook K>r 1BG«.— t. Crimlrul Pro- limn.— 8, ConililnHoTial Law In the Latin 

ce lire. Bj ChHTleaS. QnuvM, Q.C.— 9. Mun Kac».— S, Macleol's Theory ot Bulking.— 

J irra Arc liE.v wanted 7 — I. SLr Edmund 10. TheNcwLawCouTtssnd AoconHiHUliiIUin 

Si undenudMr. BerjcaiitWIMIUM.— t-Cvm- tor the Bar.— 11. Elutaral Bribery aiiA Cor- 

T llie Into Lort Junlce Sir J. L. Knight 

London published by Mewre. Bdttbr'worth, 7, Fleet Street, Law 
Publishers to the Queen's mo«t eicellent Majesty, to care of whom all com* 
municatioDB for the Editor may be addressed, and adTertisementa inteoded 
for insertioD should be seat. 

■(■ An Annual Subscription of 20j., if paid in advance to the Puhlisbera, mill 
ensure the Law Maoazine amd Review being sent Post free to any part of the 
Kingdom for the period of One Year, or it may be ordered of any Bookseller. 

imprinted at London, 

uvmber Senen in Flete strete within Temple barre, 

whylom the signe of the Hande and siarre, 

and the Hovse where liued Richard 'I'ottel, 

priiittr bp dpttial patenU of ^t tiotttri of tl)c Contmon labi 
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Kng Ednt. VI. and of the qcenes Marye and Eliaaheth. 
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